United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 



m MB remits 


TRANSCRIPT OF RECORD. 


Court of Appeals of the District of Columbia. 


OCTOBER TERM. 1913. 


No. 2592. 


61 




.IAMKS LANSMUNJII. .11* U A I.ITIIS. A HI! A 11 AM I>. PUNCI- 

KT AL. AITLLLANTS. 


MYKON M. IWLKLIL NKLLIK L. I * A I v K KK. .!()SKN I I*AIL. 

i«rr al. 


\i*i*i:ai ri:n.\i tin: si i'ui:.\n: n»i i;t or mi: msti:i«t «»i' 

< ( n.niiiiA 


in.i:i» \k;i st *_*«>. 101:5. 


riri vit : i > o < 1:5, 101:5. 


6 u 





/ i 
/ ! 






4 


H 


OCTOBER TERM, 1913. 

No. 259*2. 


JAMES LANSBURGII, JULIA LUCHS, ABRAHAM D. PRINCE, ' fi 
MARGARET HILLS, JULIA L. WHITNEY, AND THE i 
MICHIGAN TRUST CO., GUARDIAN OF JULIA L. HILLS i f 
AND RUTH M. HILLS, HEIRS AT-LAW OF C. HUBBELL ^ V 
HILLS, DECEASED, APPELLANTS, ' ^ 

vs. j . 

MYRON M. PARKER, NELLIE L. PARKER, JOSEPH PAUL, J >t 
LAWRENCE SANDS, ELIZABETH C. NORTON, EXECU-J N } 
TRIX OF THE ESTATE OF JOHN D. NORTON; W. W.-< ^ <* 
HANNON, CARLTON A. BEARDSLEY, J. DONALD CAM- y 
ERON JOHN W. MORRIS, VIRGINIA DANZIGER ANI). - J 
WILLIAM HYAMS, EXECUTORS OF THE ESTATE 0F K \ k 
MAX DANZIGER, DECEASED; HATTIE NORTON LEE, v IV 
JOHN DUDLEY NORTON, AND MARY C. NORTON, HEIRS- Z i ** 
AT-LAW OF JOHN D. NORTON, DECEASED; L. C. STAN- A ^ 
LEY AUGUSTUS WHITE, ALFRED L. WHITE, JAMES jS 
H SWENEY, CHARLES CANS AND WILLIAM CANS, * J 


S SULLIVAN AND GEORGE 1>. B. JACKSON, EXECUTORS J 
AND TRUSTEES OF THE ESTATE OF GEORGE G. VEST; 1 

james b. McCreary, Florence a. patterson, \ 
Philip h. McMillan, John h. patterson, Harriet '* 

p SANDERS, AND THE CANANEA REALTY COMPANY, A /j 
CORPORATION; SOL HAAS, AND LILLIE MUCHELNAUS,^ 
APPELLEES. J 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 


$ 
i i 


Caption . 

Bill . 

Complainants’ Exhibit A 1—Deed. 

A 2—Deed. 

A 3—Certificate 


Original. Print J 

a 1 

. 1 2 j 

30 17 1 

36 20 < 

41 22 


Judd & Detweiler flNC.), Printers, Washington, D. C., September 16, 1913. 













11 


INDEX. 


Subpoena to answer. 

Marshal’s return . 

Subpoena to answer. 

Marshal’s return. 

Separate answer of Joseph Paul . 

Answer of Myron M. Parker. 

Answer of Nellie L. Parker. 

Replication to answer of Joseph Paul . 

Replication to answer of Myron M. Parker. 

Replication to answer of Nellie L. Parker. 

Amendment to bill . 

Subpoena to answer . 

Marshal’s return . 

Memorandum: Affidavit as to non-residence filed 

Answer of James B. McCreary.,*. 

Mary E. Wright . 

Alfred L. and Augustus White. 

Harriet P. Sanders. 

Mary B. Washington . 

• ••••••••••• 

Cananea Realty Company . 

Sol Haas . 

Lillie M. Muchelnaus. 

Elizabeth C. Norton. 

Harriet Norton Lee. John I). Norton. Jr., and Mary 

C. Norton. 

W. W. Hannan . 

Louis C. Stanley . 

Joinders of issue . 

Memorandum: Proofs of publication filed . 

Order for commission to issue. 

Sub/nrua ltd text. duces tecum . 

Marshal’s return . 

Opinion of court . 

Decree . 

Appeal . 

Memoranda: Deposit by plaintiffs in lieu of appeal bond; time 
to settle digest of testimony and file transcrpt of record ex¬ 
tended ; digest of testimony submitted. 

Assignments of error . 

Designation of record. 

Memoranda : Time to settle digest of testimony extended; digest 

of testimony approved and filed. 

Additional designation of record. 

Memorandum: Time to file transcript of record further ex¬ 
tended . 

Clerk’s certificate . 

Satement of evidence . 

Testimony of C. J. Bell . 

Geo. J. McElwee. 

Papers produced by defendants in response to call. 

Testimony of Chas B. Pearson. 

A. A. Thomas. 


Original. 

Print 

44 

24 

44 

24 

45 

24 

45 

24 

45 

25 

50 

27 

00 

37 

71 

38 

71 

39 

72 

39 

72 

39 

77 

42 

78 

42 

78 

42 

70 

43 

80 

43 

81 

44 

83 

45 

84 

46 

85 

40 

87 

47 

88 

48 

SO 

49 

03 

50 

04 

51 

08 

53 

100 

54 

100 

54 

101 

54 

101 

55 

102 

55 

103 

55 

121 

05 

122 

00 


123 

00 

124 

60 

127 

68 

130 

70 

130 

70 

130 

70 

131 

70 

133 

71 

133 

71 

138 

74 

141 

77 

143 

78 

148 

82 

















































INDEX 


111 


Stipulation as to title. 

Testimony of Clias. B. Pearson. 

Geo. E. Fleming. 

Lewis Beyer . 

Account of Marshall Brown Syndicate subscription account. 

Testimony of Geo. E. Emmons . 

Exhibit 6—Letters from Parker’s press-book. 

Testimony of James Lansburgh . 

Syndicate certificate . 

Testimony of A. D. Prince. 

J. H. Sweney . 

James M. Bell. 

Freeman H. Mott . 

R. L. Polk . 

C. A. Beardsley . 

J. T. Shaw. 

W. R. Bates. 

D. R. Shaw . 

L. C. Stanley. 

Louis Gans . 

Chas. Gans. 

H. W. C. Meyer. 

Evidence for defendants . 

Testimony of Win. W. Hannan . 

M. M. Parker . 

Memoranda . 

Testimony of Alfred L. White. 

Exhibit A3 . 

Rebuttal testimony . 

Geo. E. Emmons. 

M. M. Parker . 

Mr. Beyer. 

M. M. Parker. 

Mr. Beyer. 

J. R. Dos Passos . 

Sur-rebuttal testimony . 

Testimony of M. M. Parker . 


Original. 

Print 

150 

84 

143 

78 

154 

85 

155 

86 

178 

99 

184 

101 

100 

106 

212 

123 

212 

123 

210 

127 

224 

130 

248 

145 

2G1 

157 

262 

157 

260 

159 

276 

163 

270 

165 

282 

166 

287 

170 

203 

173 

203 

173 

300 

178 

302 

178 

302 

178 

336 

197 

343 

201 

401 

235 

400 

240 

424 

240 

424 

249 

441 

260 

450 

264 

451 

265 

452 

266 

468 

275 

473 

278 

473 

278 









































In the Court of Appeals of the District of Columbia 


No. 2592. 

.James Lansburgh et al., Appellants, 

vs. 

Myron M. Parker et al. 


a 


Supreme Court of the District of Columbia. 


In Equity. No. 27067 


James Lansbi rgii, Julia Luchs, Abraham D. Prince, Margaret 
Hills, Julia L. Whitney, and The Michigan Trust Co., Guardian 
of Julia L. Hills and Ruth M. Hills, Ileirs-at-law of C. Hubbell 
Hills, Deceased, Plaintiffs, 

vs. 

Myron M. Parker, Nellie L. Parker, Joseph Paul, Lawrence 
Sands, Elizabeth C. Norton, Executrix of the Estate of .John D. 
Norton; W. W. Hannon, Carlton A. Beardsley, J. Donald Cam¬ 
eron, John W. Morris, Virginia Danziger and William Hyams, 
Executors of the Estate of Max Danziger, Deceased; Hattie Nor¬ 
ton Lee, John Dudlev Norton, and Marv C. Norton, Ileirs-at-law 
of .John D. Norton, Deceased; L. C. Stanley, Augustus White, 
Alfred L. White, James II. Sweney, Charles Gans and William 
Gans, Trading as Gans Brothers; Mary E. W right, Heir-at-law of 
M. B. Wright; James T. Shaw, John B. Falck, Horace F. Fisk, 
Mary B. Washington, John S. Sullivan and George P. B. .Jackson, 
Executors and Trustees of the Estate of George G. Vest; James 
B. McCreary, Florence A. Patterson, Philip H. McMillan, John 
H. P atterson, Harriett P. Sanders and the Cananea Realty Com¬ 
pany, {i Corporation; Sol Haas and Lillie Muchelnaus, Defendants. 


United States of America, 

District of Columbia , ss: 

Be it remembered that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 


1—2592a 
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JAMES LANSBURGH ET AL. VS. 


1 Bill. 

Filed May 13, 1907, 10:13 A. M. 

In the Supreme Court of the District of Columbia, Sitting in Equity. 

No. 27007. 

James Lansburgii, Julia Luchs, Abuaiiam I). Prince, 

Complainants, 

vs. 

Myron M. Parker, Nellie E. Parker, Joseph Paul, Lawrence 

Sands, Elizabeth C. Norton, Executrix of the Estate of John I). 

Norton; \Y. W . Hannon, Carlton A. Beardsley, Defendants. 

Your complainants respectfully state to the court as follows: 

1. That they are citizens of the United States and residents of 
the District of Columbia, and that they bring this action in behalf 
of themselves and all of the other members of the syndicate herein 
referred to similarly situated as beneficiaries under the syndicate 
agreement and deed in trust hereinafter described and set out, the 
other parties to said syndicate agreement and deed in tnut being 
too numerous to mention and many of them being widely scattered 
outside of the jurisdiction of this Court, so that it would be imprac¬ 
ticable and would cause vexatious delays to join all persons as parties 
complainant or defendant who like complainants are beneficiaries 

under the syndicate agreement and deed in trust hereinafter 

2 mentioned and whose interests are identical with those of 
your complainants. 

2. That the defendants. Myron M. Parker, Nellie L. Parker, 
Joseph Paul and Lawrence Sands, are citizens of the United States 
and residents of the District of Columbia and are sued in their own 
right and the defendant Parker also is sued as trustee under the 
hereinafter described deed in trust, and the defendant, Lillie L. 
Parker, is sued as the wife of the defendant Myron M. Parker ami 
as the holder of the record title of Lot Seventeen (17) Square 21) 
in the City of Washington, District of Columbia; that the defend¬ 
ants, W. W. Hannon, Carlton A. Beardsley and Elizabeth C. Nor¬ 
ton are, as your complainants are informed and believe, citizens of 
the United States and residents of the State of Michigan and are 
sued in their own right, and the defendant \V. W. Hannon also is 
sued as a beneficiary under the deed in trust herein referred to. and 
the defendant, Elizabeth C. Norton, is sued as executrix of the estate 
of John D. Norton, deceased, hereinafter referred to. 

3. That prior to the 18th day of April, 1892, the defendants, 

Lawrence Sands, Joseph Paul, John I). Norton’ 
Carlton A. Beardsley and \Y. W. Hannon, solicited or induced your 
complainants and other members of the syndicate hereinafter men¬ 
tioned to join them, the said Parker, Sands, Paul, Norton, Beards¬ 
ley and Hannon, in a syndicate for the purchase of the land herein- 
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after referred to and known and described as the ‘‘Marshall Brown 
or “Brown Farm’ tract of land situated along the Brightwood or 
Seventh Street Road in the County of Washington, in the District 
of Columbia and extending some distance east of said road. 

3 The defendant Parker at that time was a real estate agent in 
the City of Washington in excellent standing, and having 

the confidence of tlie business community for integrity, ability and 
judgment of real estate values, and the defendants, Joseph Paul and 
Lawrence Sands were operators in real estate in the District of 
Columbia; the defendant John D. Norton was a banker of repute in 
the State of Michigan; the defendant W. W. Hannon, as your com¬ 
plainants are advised, was a real estate agent in the State of Mich¬ 
igan and the defendant, Beardsley likewise was a business man in 
said state of Michigan. The defendants Parker and Paul were, and 
had been for some time, engaged in real estate transactions to¬ 
gether. 

That the said defendants Parker, Paul, Sands, Hannon and 
Beardsley and the deceased John D. Norton, as complainants are 
informed and believe, stated to those solicited to become members of 
the syndicate and who subsequently joined in the syndicate which 
purchased and now holds the Marshall Brown tract of land, that 
they had an opportunity to purchase the land aforesaid at an excep¬ 
tionally low price by combining the capital of various persons who 
would join the syndicate they were then forming, but that the tract 
was too large to be handled except by a number of persons com¬ 
bining their capital; that they desired to raise enough money where¬ 
with to purchase the aforesaid tract of land, which it was repre¬ 
sented would cost from the then owner or owners the sum of Two 
Hundred and Forty Thousand Dollars ($240,000.00) and stated 
that because of this large price they desired to form a syndicate 
and to interest your complainants and others in its purchase on 

equal terms with themselves as organizers of the syndicate. 

4 . That the parties hereinbefore named in this paragraph were, 

unknown to your complainants and others similarly situated, 
part owners and the defendant Parker managing agent of a syndi¬ 
cate owning the aforesaid “Marshall Brown” tract of land and all 
those named in this paragraph unknown to your complainants had 
pecuniary interests in the sale of the land herein described adverse 
to those of your complainants and others similarly situated who 
were induced to join in the purchase of the land by the representa¬ 
tions of the parties named as aforesaid in this paragraph of the Bill 
of Complaint. That the parties named in this paragraph, namely, 
Parker, Paul, Sands, Hannon, Norton and Beardsley, joined to¬ 
gether for the purpose of promoting and fostering the sale of the 
land herein described to the syndicate of which complainants and 
others became members and for the purpose of floating said syndi¬ 
cate and interesting your complainants and others in the purchase 
of the said “Marshall Brown” tract stated to your complainants and 
others similarly situated that all parties joined in the syndicate 
would enter the same and share on equal terms with themselves 
as organizers or promoters of the syndicate and the defendants, 
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Parker, Sands, flannon and Beardsley and the John D. Norton, 
deceased, herein referred to, stated that they would take a share or 
shares in the syndicate they were forming and would become sub¬ 
scribers thereto on equal terms with your complainants and others 
v lie ited to join said syndicate and stated that said prop¬ 
erty when acquired would be taken and held in the names of the 
defendants Myron M. Parker and John 1). Norton in trust for the 
use and benefit of the persons who furnished the money for 
the purchase of the real estate and that the trustees would 
handle and dispose of the land as trustees for the benefit of 
all concerned; that the land would be subdivided into building lots 
and the proceeds derived from sales divided equally among the per¬ 
sons interested therein proportionately to their investments in the 
syndicate. 1 bat said Parker. Sands, Norton, Beardsley and Han¬ 
non, represented to your complainants and others similarly situated 
that the cost of the land from its owner and the lowest price that 
the same could be purchased for was about Two Hundred and Thirty 
Seven Thousand Dollars ($2:17.000.00). being at the rate of Thir¬ 
teen Hundred Dollars per acre, and that all except One Hundred 
and Sixty I housand Dollars would have to be paid for in cash, the 
balance to be paid in notes secured by deed of trust on the property 
herein named. I bat the syndicate would be organized on a basis 
of shares or certificates and that the holder of a share representing a 
one-twenty-fourth interest would, on becoming a subscriber to the 
“Brown V arm syndicate, be required to pay in the sum of Three 
Thousand Three Hundred Thirty Three Dollars and Thirty-three 
cents ($0.3:13.2)3) as a cash or down payment on account of the pur¬ 
chase of the land, the balance to be secured by a purchase money 
mortgage or deed of trust and the notes to be dated as of' the date 
of purchase of the property. Your complainants aver that as be¬ 
tween the parties joining said syndicate on representation of its or¬ 
ganizers and promoters and those associated with them and the 
defendants herein named who organized or promoted or fostered the 
organization of this syndicate that there existed the relation 
fi of principal and agent. Your complainants state that they 
turned over to the organizers of the syndicate their moneys 
in subscription to the capital stock of said syndicate in the faith and 
confidence that they reposed in the defendants and their belief that 
as their agents and trustees they would expend the moneys subscribed 
for the benefit of your complainants and others similarly situated 
and bv reason thereof your complainants did not investigate the 
statements made to them bv the defendants or their agents and did 
not examine into the state of title to the land prior to its acquisition 
by the syndicate herein referred to but relied upon the representa¬ 
tions of the defendants and those cooperating with them in the or¬ 
ganization of this syndicate. Your complainants further aver that 
they and those similarly situated entered into the syndicate in the 
belief that the representations made to them were true and state 
that they did not discover to the contrary until very recently Your 
complainants state that the defendants,' Parker, Paul, Sands Han¬ 
non, Beardsley and the John D. Norton herein referred to, did not 
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acquaint them with hut concealed from your complainants the fact 
that they, the promoters and organizers of the syndicate, were in¬ 
terested as owners of or had any pecuniary interests in the sale of 
the property whose purchase they and others confederating with 
them advised your complainants to make, nor did they inform your 
complainants and others similarily situated that by reason of the 
organization they, the promoters of said syndicate, would make 
large profits for themselves as sellers of the land they pro- 
7 posed your complainants and others should join them in pur¬ 
chasing, hut on the contrary stated to your complainants and 
others who became subscribers to the syndicate that hv said sub¬ 
scription they would become subscribers to the said syndicate on the 
ground floor and would acquire the aforesaid “Marshall Brown” 
tract of land at a low price and would share equally with the 
defendants and the other organizers of the syndicate in the profits 
that all would realize from the deal into which it was represented, 
and your complainants were induced to believe, all would go on 
equal terms. That your complainants have learned only recently 
that the defendants studiously concealed from vour complainants 
that they were already interested ns owners of the land or as pecu¬ 
niarily interested therein and that by reason of the sale of the land 
to the syndicate they were organizing they, the defendants hereto, 
would make a large profit out of your complainants. That your 
complainants would not have invested their money in said syndi¬ 
cate had they known, as they have learned only recently, that the 
defendants and those associated with them in the organization of 
the syndicate would reap a large profit by means of their organiza¬ 
tion of the syndicate and therefore would he enabled to sell to the 
syndicate at a large and excessive price land that they and those 
associated with them as owners or sellers of the land had bought at 


a price many thousands of dollars less than your complainants and 
those similarly situated with them had paid and that your com¬ 
plainant and other members of the syndicate similarly situated were 
to pay many thousands of dollars more than the defendants, pro¬ 
moters and organizers of the syndicate herein referred to. 
8 had paid for said land or the price at which the same was 
on sale. That your complainants had faith and confidence 
in the integrity, honesty, fair dealing and knowledge of real estate 
values of the defendants and agreed to become, and on perfection 
of the organization of the syndicate, did become, members of the 
herein described “Marshall Brown” or “Brown Farm” syndicate 
that the defendants and the John P. Norton herein referred to were 
organizing and did organize, and your complainants each hound 
himself to take a certain proportionate part or interest in the syndi¬ 
cate that was being organized and agreed to pay the price asked for 
each interest or share in said syndicate in and as the same should 
he demanded of him. That your complainants have learned only 
recently that the statements made to them by the defendant Myron 
Parker and his associates that all would enter the syndicate on equal 
terms was untrue and that by means of the organization of the 
syndicate that they had been defrauded out of the difference be- 
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tween the price at which the defendants had bought the land and 
the price at which the same was turned over to your complainants 
and that by means of the moneys realized from the subscriptions 
of your complainants and others, members of said syndicate, the 
said defendants bought the land herein described of themselves and 
those associated with them as former owners of the land and that 


in realitv tlie moneys of vour complainants had been used to dis- 
charge and release an existing mortgage or deed of trust placed upon 
the property and to purchase the said property and it was learned 
only recently by your complainants that the defendants by organ¬ 
izing the syndicate had reaped from your complainants large 
9 illegal gains by use of the moneys your complainants and 
others similarly situated had entrusted to them and bv abuse 

*■' 9s 

of the confidence vour complainants and others similarly situated 
had reposed in them. 

4. That your complainants some time in the month of March 
or the earlier part of April, 1892, to the best of your complain¬ 
ant's knowledge, recollection and belief, were called upon by the 
defendants and the John D. Norton herein referred to, to deposit 
with them, the defendants and organizers of the syndicate, the 
amounts your complainants and others similarly situated had agreed 
to contribute as a first payment in and for the purchase of the 
land to be bought, that is to say Three Thousand Three Hundred 
and Thirty-three Dollars and thirty-three cents ($3,333.33) as a 
cash or down payment for a one-twenty-fourth interest in the 


’Brown Farm 5 


Marshall Brown” syndicate. Your complain¬ 


ants are informed and believe and therefore aver that the entire 


amount necessary for the syndicate organization and capitalization 
was subscribed for and taken and that the total amount of approx¬ 
imately Eighty Thousand Dollars ($80,000.00) represented to be 
paid as a first payment for and on account of the purchase of the 
“Brown Farm" tract, less the amount of the shares taken or ob¬ 


tained for interest in the syndicate by the defendants Parker, Nor¬ 
ton. Beardsley and Hannon, was actually paid in to the defendant 
Myron M. Parker prior to the 18th day of April. 1893, on which 
date, as the land records of the District of Columbia show, there was 
executed a deed in fee conveying the “Marshall Brown” tract of 
land herein referred to from Myron M. Parker and George 
10 E. Emmons trustees first to Thomas J. Bulkley, unmarried, 

J on M. Parker and to John T). Norton, in 
trust for the subscribers of the syndicate after an intermediate trust 
had been placed by Thomas j. Bulkley on the property herein 
described of One Hundred and Sixty Thousand Dollars ($160,- 
000.00) immediately upon acquisition of the said property bv 
the said Bulkley as the nominal owner or holder of the title. Fur¬ 
thermore your complainants aver that on the said 18th day of April, 
1892. with the moneys of your complainants subscribed to and 
therefor the defendant Parker paid off a certain mortgage or deed 
of trust executed November 1, 1888. and recorded the same date to 
Charles C. Glover and Henry A. Willard, as trustees to secure Rob¬ 
ert S. Chew the sum of Twenty-five Thousand Dollars ($25,000 00) 


MYRON M. PARKER ET AL. 


7 


said deed of release being recorded in Liber 1670, Folio 387, of the 
Lund Records of the District of Columbia. Your complainants on 
information and belief aver that the shares or interest obtained in 
the syndicate herein referred to and now held in the names ot the 
said Parker, the said Hannon and the defendant Elizabeth C. .Nor¬ 
ton as executrix of the estate of John D. Norton, cost the parties 
named nothing, but were obtained for no consideration whatever 
by means of the organization of the syndicate. N our complainants 
aver and allege that after paying oil the deed of timt of \\ent\ 
five Thousand Dollars upon said property for the purpose of defraud¬ 
ing your complainants the defendants caused a deed in tee to be 
executed by George E. Emmons and Myron M. Parker trustees, 
conveying to Thomas J. Bulkley in fee simple the lands for whose 
purchase thev had obtained the moneys of your cotupliun- 
11 ants, said deed in fee being recorded April 18, 1892 in Liber 
1670 Folio 389. the said land referred to in said deed, and 
being the same land the subject of litigation, being situated in the 
District of Columbia north of the city of Washington and being 

described as follows: , .. 

A tract of land lying north of the City of Washington and on the 
east side of the Washington and Rockville turnpike beginning tor 
the same at a point on the east side of said turnpike, three-fifths of a 
perch distant from the bound stone standing in the pike, and planted 
to be at the end of the 33rd line of Lamar’s Outlet, and the beginning 
stone of the small lot conveyed by A. Osborne to Dr. Charles 

iit i 1 • _a. „ tinnnimr tlinnPP VYltll tllft SfiVGKil COUlSeS <111(1 U.1S 
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45 perches, Fourth S. 38% degrees, Last 19 perches^ to a bound 
stone called for in Taylor’s deed to lie at the end of the oth line, then 
with the lines of the said deed reversed; the hve following courses: 
5th S 73% degrees, East 16-84/100 perches; 6th, South, 88% de¬ 
grees, 19 perches, 7th, N. 80% degrees, East, 27% perches to a bound 
stone in the northwest corner ot Kedfern s Lot planted m the eight 
line of Generosity; 9th, north 59% degrees, west 23 perches with the 
said eight line to the end thereof, where stands a bound stone; 10th 
north 13% degrees, west 80 perches with the ninth line ot the ^aid 
tract to a bound stone at the end thereof; 11th, north 60 A degiee^, 
east 22 perches crossing Generosity to a stone planted tor the 
12 end of the 2d line of said tract. 12th, north 11% degrees, west 
48 perches, with the said second line reversed to the begin¬ 
ning of second line of Turner’s Improvement; 13th north 10 degrees, 
east 31 perches; 14th, north 89% degrees, west 138 perches; loth 
south 26% degrees, west 34% perches to the beginning stone ot 
Generosity, 16th 76 degrees south, west, 38% perches with the gi\en 
line of Generosity reversed to where it intersects the east hne of the 
Turnpike, and thence with the said line straight to the beginning. 

Containing 183 acres and thirty perches. 

Your complainants further aver that immediately theieaftei 
Thomas J. Bulkley, unmarried, executed a deed of trust recorded 
April 18, 1892, in Liber 1670, Folio 392 whereby he conveyed the 
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aforesaid property to Joseph Paul and Louis Beyer, Jr., as trustees to 
secure George E. Emmons and Myron M. Parker, trustees, twenty 
four notes aggregating One Hundred and Sixty Thousand Dollars, 
Your complainants on information and belief aver that the defendant 
Joseph Paul was associated with the defendant, Myron M. Parker, in 
the organization of the syndicate of which your complainants became 
members and was interested with him in the sale of the herein de¬ 
scribed land to your complainants immediately prior to and at the 
time of the fraudulent transfer of the said land to Thomas J. Bulkley 
as stated herein and that Louis Beyer, Jr., was a clerk in the office 
of the defendant Parker and under his control. 

A true copy of said deed of trust executed by said Bulkley is at¬ 
tached hereto marked Complainant’s Exhibit A., and is prayed to 
be read as a part hereof the same as though incorporated 
13 herein. 

Your complainants further aver that thereafter in con¬ 
tinued furtherance of their purpose to defraud your complainants 
J ^ ^ y unmarried, who was then a clerk in the office of 

the said George E. Emmons by deed in trust recorded April 18, 1892 
in Liber 1670, Folio 398 of the land records of the District of Colum¬ 
bia, conveyed the hereinbefore described property to Myron M. 
Parker and John I). Norton in trust for your complainants and the 
other members of said syndicate. 


A true copy of said deed in trust and of the syndicate certificates 
issued thereunder is attached hereto marked Complainant’s Exhibit 
A2 and A3, and is prayed to be read and considered in connection 
herewith the same as though incorporated herein. 

6. Your complainants are informed and believe and, therefore 
a\er and chaige, that by the misrepresentations, concealments, and 
artifices afoie>aid a fraud was committed on your complainants and 
by such frauds they were induced by the defendants to advance to 
them as agents of your complainants and others similarlv situated 
the moneys of your complainants and others similarly situated for the 
purchase of the aforesaid land, which aforesaid land thereupon was 
turned over to your complainants at an advanced price and at a large 
and wrongful profit, namely, the difference between the price which 
the land had co>t the defendants and those associated with them and 
the price for which the title to the land was acquired through said 
Thomas J. Bulkley for the benefit of your complainants and others 
as members of the syndicate organized by the defendants 
14 Your complainants state that the means whereby said frauds 
were perpetrated were in detail as follows:' 

Thomas J. Bulkley was an unmarried man without independent 
means so far as your complainants have been able to learn and was a 
clerk m the office of George E. Emmons who held the legal title 
jointly with Myron M. Parker to the land herein described Louis 
Beyer, Jr., was a clerk in the office of said Parker, the other holder 
of the title to the said land. The defendant Myron M Parker was a 
real estate broker and the defendants Paul and Sands were real estatp 
operators and the latter a promoter of various enterprises. The de¬ 
fendants, Hannon and Beardsley, were real estate operators and 
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promoters in Michigan and in the same state of Michigan the de¬ 
fendant John 1). Norton was a banker and promoter of various enter¬ 
prises. The defendant Parker had been a resident of the said state 
of Michigan and a combination or agreement was made between the 
said parties just mentioned that a syndicate should be formed for the 
purpose of selling to said syndicate the land herein described and in 
which the said Parker and the said Paul and the said Sands were 
already owners and anxious to realize on their holdings in the syndi¬ 
cate then owning said lands. It was agreed between the said de¬ 
fendants that they should combine their efforts in the formation of 
said syndicate and should induce such persons as they could interest 
therein to join together under the direction and active management 
of the said Parker and Norton in the purchase of the land aforesaid 
at a price that would yield a large profit to the organizers and pro¬ 
moters of the syndicate. That thereupon the said Parker and 
15 the said Paul proceeded after sufficient shares had been sub¬ 
scribed to assure the formation of the syndicate to buy up any 
outstanding or floating shares that could be had at a cheap price and 
the defendants Parker, Sands, Hannon and Beardsley and the John 
I). Norton herein named, proceeded in divers ways and through 
divers persons to interest their friends and acquaintances and persons 
who had confidence in them in the purchase of the land aforesaid, 
soliciting them to become members of the syndicate it was proposed 
to form, the statement being made as your complainants are informed 
and believe, that the defendant Parker as an active and enterprising 
real estate agent of integrity would act in Washington as the active 
and managing man in tlie purchase of the land aforesaid and that he 
with John P. Norton who was of excellent repute, as your complain¬ 
ants are informed and believe, in Michigan, as trustees for all of the 
contributors for all of the purchase money. It was represented to 
the complainants and others similarly situated that the land was 
cheap at a price of Two Hundred and Forty Thousand Dollars and 
the statement was made that the parties organizing the syndicate 
would themselves subscribe and pay for shares in the syndicate, would 
take other subscribers into the syndicate with themselves as they 
would not have sutlicient Capital to handle the same readily and that 
the syndicate would be managed for the best interests of all parties 
concerned. Your complainants aver that the defendants Parker and 
Sands concealed from your complainants and those similarly situated 
resident in the District of* Columbia the fact that they had any 

interest in the land aforesaid as owners of the same or anv 

«/ 

Id necuniarv interest therein adverse to the interest of vour 

complainants and your complainants aver that the same 
course was pursued by said Hannon, Beardsley and Norton with 
reference to the persons in Michigan who were interested like your 
complainants as members of the syndicate that was to, and subse¬ 
quently did, purchase the land aforesaid. Your complainants state 
that in all the transactions concerning the purchase of the land afore¬ 
said the defendants acted as agents for all parties concerned and that 
as their money was collected for the purchase of the land the same was 
turned over by the several parties collecting the same, namely, the de- 

2—2592a 
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fendant Sands and the John D. Norton herein referred to, to the de¬ 
fendant Myron M. Parker, as trustee and holder of the moneys sub¬ 
scribed. Your complainants aver that they and the other members of 
the syndicate similarly situated with complainants did not know that 
the defendants, or any of them, had or would have any interest or in¬ 
terests ad\erse to your complainants, nor that thev were owners or 
pecuniarily interested in any way in the land whose purchase they 
ad\ised jour complainants to make nor that thev, the defendants 
herein named, would make a large profit out of your complainants 
and the other members similarly situated joining the “Marshall 
Brown" syndicate and that said defendants or any of them would by 
reason of the organization of the syndicate obtain interest in the 
land aforesaid tor nothing and would without consideration and by 
duping vour complainants make out of them a large aim wrongful 
profit. Your complainants further aver that in order to increase 
their fraudulent profits as largely as possible the defendants 
while organizing the syndicate on the basis of Two Hundred 
and Forty Thousand Dollars, or Thirteen Hundred Dollars per acre, 
when success of the syndicate was assured arranged so that the mem¬ 
bers of the existing syndicate then owning the land herein mentioned 
would receive for their holdings in the land only the sum of One 
Thousand Dollars per acre or One Hundred and Eighty three Thou¬ 
sand Dollars all told, and further to increase their profits the de¬ 
fendants, Parkei and I aul, proceeded to purchase at a low figure 
certain shares in the syndicate held by persons of limited financial 
means. Your complainants further aver that after the defendant, 
Myron M. Parker, as an organizer and treasurer of the combination 
forming the syndicate had paid over to him the moneys of the.com¬ 
plainants and others similarly situated and with the moneys of vour 
complainants thereby derived, paid off the existing trust of Twentv- 
five Thousand Dollars upon the land aforesaid and obtained a release 
of the same. That the defendant Parker thereupon caused the land 
to be conveyed by himself and his associate trustee, George E. Em¬ 
mons, in fee to Thomas J. Bulk ley hereinafter named, who was 
selected as an unmarried man without financial responsibility and 
then had the said Bulkley at once execute a deed of trust or mortgage 
to secure the sum of One Hundred and Sixty Thousand Dollars upon 
the land and immediately to convey the said land to the defendant 
Parker and John D. Norton of Michigan, since deceased a< trus¬ 
tees in trust for your complainants subject to the deed of trust placed 
thereon to secure the sum of One Hundred and Sixty Thou- 

plainants aver that the original cost 
P nce °* * ail( l was 11 °t to exceed Sixty Thousand Dollars 

i menus of the organization of the syndicate 
vour complainants were defrauded out of the difference between said 

original purchase price of about Sixty Thousand Dollars .. 'the 

price at which they paid for the land hv or through the organization 
ot tiie syndicate of which they became members, namely Two Hun 
dred and Forty Thousand Dollars. Your complainants state that on 
account of the down payment called for on account of the purchase 
of the land aforesaid the defendants, including the price nominally 
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paid for each of the shares subscribed for by them, obtained the sum 
of Eighty Thousand Dollars and that with this amount in hand the 
deed of trust already existing of Twenty-five Thousand Dollars on 
the property was paid off, that the defendant Parker paid to himself 
a special commission of approximately Sixty-six Hundred Dollars, 
paid to each of the persons in the syndicate then owning the land 
and not parties to the fraudulent re-syndicating of the same in cash 
the sum of Seven Hundred and Thirty Five Dollars ($735.00) for 
each share they held in the old syndicate and then divided among 
the organizers and promoters of said syndicate the sum of Fifty 
Thousand Dollars less Seven Hundred and Thirty-five Dollars per 
share for each share not held by some one not privy to the fraudulent 
organization of the syndicate into which your complainants and 
others similarly situated were induced to belong. Your complainants 
further state that notes of Six Thousand Six Hundred and Fifty Dol¬ 
lars were given to those members of the syndicate then owning 
10 the land who were not directly parties to the organization of 
the present syndicate as promoters of the same and the balance 
of said notes were divided up among the persons directly promoting 
the organization of the present syndicate as their shares of the 
proceeds arising out of the transaction thus fraudulently effected. 
Your complainants charge that in the transaction Thomas J. Bulkley 
and Louis Beyer were tools or mere agents of the defendant Parker 
and that some weeks after the formation of the syndicate and after 
the purchase of the land your complainants and others similarly 
situated, received as evidence of their interest in the syndicate and 
of means wherebv said svndicate had been formed certain svndicate 

•j %j ** 

certificates to represent their interest or interests in the land pur¬ 
chased therein and by said certificates it was stated, and your com¬ 
plainants believed the same, that the land had been acquired from 
one Thomas J. Bulkley as the owner of the same and until recently 
your complainants and others similarly situated did not know that 
the said Bulkley had no beneficial interest in said land but was a 
mere dummy or straw man introduced for the purpose of concealing 
the true owner ship of said land prior to its acquisition by or on be¬ 
half of the present syndicate. Your complainants charge that by the 
means adopted as described and by means of the moneys subscribed 
by your complainants and others similarly situated the defendant 
Parker was enabled to buy for your complainants and others simi¬ 
larly situated, of himself and his associates at a large illegal profit the 
> land sold to your complainants and other members of the 

20 “Brown Farm” syndicate, and furthermore to secure to said 
defendants, Parker, Hannon. Norton, and Beardsley, interests 
in said svndicate without any consideration whatever. Your com- 
plainants aver that the defendant Elizabeth C. Norton, as executrix 
of the estate of John I). Norton, has a three-twenty-fourths interest 
in said syndicate, the defendant W. W. Hannon a one forty-eighth 
interest in said syndicate and the defendant Myron M. Parker a one 
twenty fourth interest in said syndicate and that the same should be 
decreed to he held for your complainants and others similarly 
situated or be canceled as fraudulent and void. 
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7. N our complainants aver that at the time of the execution of the 
notes aggiego ting $1 (>0,000, secured by the deed of trust herein 
referred to. which notes, with the said sum of $80,000 represented the 
total purchase price of $240,000 wrongfully represented to your 
complainants and others similarly situated to be the ground lloor 

' were'distributed among the mem hers 
ot the former syndicate owning the land referred to herein, the said 
tormer synmcate being represented by CJeorge K. Emmons and 
* Mon 31. ! arker as trustees, and the promoters and organizers of 
the present syndicate, the holders of syndicate certificates in the 
toimer syndicate owning the said land receiving as part of the pur¬ 
chase price paid by your complainants notes for their proportionate 
share on the basis of $1,000 per acre and the balance of said notes 
the said notes having been fixed on a basis of two thirds of the price 
paid by your complainants and others similarly situated of $1,300 
per acre, over and above the amount necessary to pav off the 
V ie,,ll *rs of the former syndicate not parties or privy to the 
lraud that was being perpetrated were divided among the 
promoters and organizers of the present syndicate, defendants to this 
bill, as representing part of the illegal gain or profit accruing to them 
means of the scheme herein recited. That thereafter the said 
defendant I arker and his co-trustee John I). Norton called on your 
complainants and the members of the syndicate for an assessment 
aggregating the sum of $<>0,000 and with this said sum and a new 
mortgage or deed of trust for the sum of $100,000 the defendant 
J aikei and the <aid Norton paid off the entire purchase money mort¬ 
gage or deed of trust originally placed upon the land aforesaid, leav¬ 
ing at the present time a new deed of trust of $100,000 on the land 
aforesaid lour complainants charge that the defendant Parker 
improperly paid to himself and your complainants believe also to his 
co-trustee Norton in his lifetime illegal commissions on account of 
these said deed of trust or mortgage transactions for which the said 
arker and the estate of the said Norton should account to your com¬ 
plainants and others similarly situated as beneficiaries under the 
deed in trust herein referred to. 

S. Your complainants aver that the said defendant Parker has 
been from the formation of the said syndicate the active and manag¬ 
ing trustee of *aid syndicate and for some vears has been the sole 
trustee in charge of its affairs, that he has been derelict in his duties 
that he has not diligently and actively endeavored to sell the said 
land and that he has not kept the books posted so that the ac¬ 
counts of the syndicate trustees might be examined by his 
cestui que trusts but on the contrary the said books of the 
syndicate have not been posted since the year 1895 and your com- 
p ainant> have been unable to examine and ascertain the true state of 
its accounts since said date and furthermore, although demand has 
been made, have been unable to obtain or the defendant Parker to 
pioduce important checks for large amounts expended, or purport¬ 
ing to have been expended, on account of the affairs of said syndicate 
and your complainants state that by reason of the recently discovered 
frauds and misrepresentations of said defendant Parker and his con- 
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cealment from them of information concerning the organization of 
said syndicate and his failure to keep the accounts so posted that your 
complainants could readily ascertain the true state of affairs of said 
syndicate your complainants have utterly lost faith and confidence in 
the said Parker as trustee for the syndicate and believe and aver that 
the trust estate created by the deed of trust herein referred to should 
bo wound up as soon as practicable and a proper accounting required 
of the defendant Parker and the other parties defendants hereto. 

9. Your complainants aver that the interests held by them respec¬ 
tively in the said syndicate are as follows: 

Your complainant, James Lansburgh a one-twenty-fourth interest 
by reason of payments of one-twenty-fourth on account of the original 
organization of said syndicate and on assessment made for or on its 
account since organization; your complainant, Julia Luchs, a one- 
forty-eighth interest by reason of similar payments; your 

23 complainant, Abraham I). Prince, a one-forty-eighth interest 
by reason of similar payments; 

10. Your complainants on information and belief allege that by 
means of the frauds herein described large sums of money have been 
illegally and wrongfully obtained by the defendants from your com¬ 
plainants and others similarly situated, for whom they were trustees 
and agents and have been and still are withheld from your complain¬ 
ants and others similarly situated. Your complainants aver that the 
said Parker by the means detailed hereinbefore wrongfully and ille¬ 
gally obtained a large sum of money and that the same has been used 
in whole or in part by said Parker in the purchase or release from 
indebtedness of certain real estate and interest in real estate in the 
District of Columbia and title thereto taken in his own name. A our 
complainants aver that since the said Parker several days ago was 
advised of the intention of your complainants to proceed against him 
for the frauds thus perpetrated he, in order to hinder, defraud and 
delay your complainants and others similarly situated in any attempt 
to recover in the event of a judgment being obtained against him, 
caused to be conveyed by deed recorded in the otlice of the Recorder 
of Deeds on May 9th, 1907, Lot 17, in Square 216, on Vermont 
Avenue, N. \V., near L Street in the City of \\ asliington, District of 
Columbia to H. Iv. Willard for the nominal consideration of Ten 
Dollars and from said Willard to said Parker's wife, Nellie L. Parker, 
the same lot. Your complainants allege that this conveyance to Nellie 
L. Parker is fraudulent and void and that this real estate should be 

decreed to be held in trust for your complainants and others 

24 similarly situated. Your complainants further allege that by 

the same means aforesaid, namely, the large sums of money 

illegally and wrongfully obtained by the defendant Parker from your 
complainants and others similarly situated the said Parker has pur¬ 
chased shares or stock in the Metropolitan National Bank and in the 
American Security and Trust Company in the City of Washington 
and in the companies known and described as the Greene Cananea 
Copper Company and the Cananea Central Copper Company. And 
your complainants are advised and, therefore aver, that to the extent 
to which said moneys of your complainants and others similarly 
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situated was thus used as aforesaid in the purchase or reduction of the 
encumbrance or encumbrances on the real estate described in this 
paragraph or in the acquisition of interests in the hanks, trust com¬ 
panies or copper companies herein described in this paragraph, the 
defendant Myron M. Parker holds the aforesaid real estate and in¬ 
terest in the aforesaid hanks, trust companies and copper companies 

as trustee for your complainants and other share holders similarly 
situated. J 

Wherefore, complainants pray as follows: 

first. That process of suhpuMia may issue against the defendants 
AI\ion M. I arker, Nellie L. Parker, Lawrence Sands, .Joseph Paul 
Lhzaheth ( . Norton, Executrix of the Estate of John J). Norton \V. 
W . Hannon and Carlton A. Beardsley, who they pray may he made 
parties defendant hereto, and if personal service cannot he had then 
that sen ice may he had by publication, commanding them and each 
oi , th ® m to m*™ in this Honorable Court by a day certain 
~' ) t,ien a,l( J t,iere answer the pcnnises and to stand to and 

alnde by such order and decree as to this Honorable Court 
ma\ seem meet and proper. 

Second. That the defendant Myron M. Parker he compelled to 
discoici and sot forth the hooks and a full and complete list of all 

■Iir’in it™ 1 "'" 1 ' checks, hank accounts, papers or records that 
a c m ns possession showing transactions in the sale and purchase 
o he land herein referred to and also relating to the management 

the affairs of the syndicate the subject of this litigation, answer 
under oath being waived. That the defendant Mvron M. Parker 
a so be compelled to discover and set forth a full and complete list 
/hi e ;] ! lle '" ,el ' ," t . t,ie syndicate owning the property set forth in 

of /he ,le TiT " P ”° r ,'° "’ e Si, ' e of ,lle ^'" e *'"'<1 «t the time 
n , mm. •’ T me he ‘Present syndicate of which the com¬ 

plainants a.e members and that in said list he shall set forth the 
mterest held by each of said member* of said prior syndicate and 
vxhen thex acquired the same and the prices paid for said property 
.. said prior syndicate and shall produce the syndicate bo<!k show¬ 
er/ f ai/ltsaid members with the syndicate certificates or stubs 
theieof and shall further J>e compelled to discover and set forth 
a statement of the disposition of the cash, and notes representing 
the sale of said property described in this bill of complaint from the 
previous syndicate of which the defendant Parker and George V 
Linmons were trustees showing what amount in and tin, 

amonn. in notes was paid to the members of said Ennu.ms Pa/ke, 

•>,! of tb T!l “ nd . " ha t" niount *° llle Promoters and organizers 

the present syndicate or to persons employed by them c« 

agents or otherwise m organization of the same 'and drill 
slum in detail in what way the purchase price to the present sy, d 
cate aggregating approximately $240,000 in money and notes 
distributed. Answer under oath as to the discovery and mist/ 
to he several paragraphs of this hill of complaint is hereby spe fifi 

callv waived, as to all the defendants. • , lh 

Third. That the defendants Joseph Paul, Lawrence Sands W 
. Hannon and Carlton A. Beardsley be and each of them hereby 
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is required to discover and set forth the full and complete history 
of their transactions and each of their transactions with the syndi¬ 
cate now owning tlie land described in this bill of complaint in¬ 
cluding their connection with the sale of said property to the present 
syndicate and that they and each of them shall state separately the 
amount of money and notes received by them or either of them 
from said Mvron Parker or George E. Emmons, either or both, 
for or on account of the sale of the herein described real estate. 

Fourth That the defendant Elizabeth C. Norton, executrix ot 
the estate of John D. Norton shall set forth all such papers docu¬ 
ments. checks or records or other evidences she has in her custody 
or under her control as executrix relating to the sale and purchase of 
the real estate herein described and the connection with said sale 
and purchase and formation of the syndicate herein described <d 
John I) Norton, deceased. Also, that she shall set forth from the 
books of the said John I). Norton in detail, with dates and amounts, 
the amount of money received by him in his lifetime as lus 
27 share of the sale of the property herein described and organ¬ 
ization of the syndicate herein mentioned. 

Fifth. That the defendant Myron M. Parker be compelled to 
deposit in the registry of the court all the books, papers, accounts, 
vouchers and records and other papers relating to the real estate 
described in this bill of complaint to await the further order of the 

( ° Fifth and a half. That the said Myron M. Parker may be removed 
as trustee of the syndicate herein described and that the Court shall 
appoint a new trustee or trustees to manage and conduct the affairs 
of the said syndicate under the same powers, duties and obligations 
as is provided for in the deed in trust herein referred to subject to 
such orders and decrees as the Court may deem meet and proper. 

Sixth That the defendant Myron M. Parker be enjoined pending 
this <uit and perpetually thereafter from taking any further steps 
as trustee in and about the management of the property described 
herein without an order of the court and that he be enjoined 
and restrained from disposing of or encumbering any of the prop¬ 
erty or real estate belonging to the trust estate or syndicate and 
now standing in his name without an order of this court. 

Seventh. That pending an accounting the defendants Myron M. 
Parker, Elizabeth C. Norton executrix of the estate of John 0. 
Norton and W. W. Hannon may be restrained and enjoined from 
hypothecating, mortgaging, selling or disposing of or placing be¬ 
yond the jurisdiction of this court their or any of their shares. 

certificates or interests in the real estate described in this bill 
28 of complaint and known as the Brown Farm or Marshall 

Brown tract. . . 

Eighth. That the defendant Myron M. Parker may be enjoined 
and restrained from disposing of any or all of his interests in the 
real estate described in paragraph of this bill of complaint or ri 
the banks, trust companies or copper companies described in said 
paragraph pending this suit and perpetually thereafter. 

Ninth. That the defendant Nellie L. Parker be enjoined and 
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restrained from disposing of or cm umbering in any manner what- 
soever the real estate known and distinguished as lot 17 in square 
• ’' >1( uated on \ erinont avenue near I.. street in the City of Wash¬ 

ington District of Columbia described in this bill of complaint and 

that she shall be decreed ... title to said real estate as trustee 

for said Myron M. Parker and also subject to the further order of 

tins Ilonoiable Court and the rights of your complainants and others 
similarly situated. 

T 1 ';!' " n ,,m)U11 * may be taken under the direction of 
the Court of all the acts and doings of the defendant Myron M Parker 
as trustee as herein described in this bill of complaint and that an 
account also shall lie taken of all the acts and doings of each of 
the defendants herein named with reference to the formation or con- 
duct of the real estate described m this bill of complaint and that 
each and all of the defendants shall be required to account to vour 
complainants and others similarly situated for such moneys as 
this comt may find to be due from them and each and every of them 
to your complainants and others similarly situated on account of 

•xi i-'r’ 'I '“e "'j'tters and things the subject of this bill of eom- 
p amt and that the said trust estate or syndicate may be 
wound up under the direction of this Honorable Court and 
that such orders and decrees may be rendered as will establish and 
enforce the rights of each of the persons interested therein. 

Ideienth I hat the shares or certificates or interests in the present 
syndicate held by or for or on behalf of anv of the defendants herein 
named shall be decreed to he null and void and to be held in 3 

0 HY?'V’Vr’"' ''"'"I’hmnints and others similarly situated. 

Twelfth. And for such other and further relief as to the Court 
may seem meet and proper. e U>u,t 

•IAS. LANSBURGH. 
ABRAIIAM D. PRINCE. 

WOLF & ROSENBERG. ' LIA U ’ CIIS - 

KAPPLER A MERILLAT. 

Solicitors for Complainants. 

District of Columbia, ss: 

We do solemnly swear that we have read the foregoing bill by 
us suWribed and know the contents thereof, that the matters and 
things therein stated upon our personal knowledge are rue and 
those suited upon information and belief we believe to be true. 

•IAS. LANSBURGH. 
ABRAIIAM I). PRINCE 
JULIA LUC1IS. 

1907° r " iUKl subseribed t0 ,)efore " le •l , i« 13th day of May A. f). 

f SEAL -l EDWARD B. KIMBALL, 

Notary Public, I). 0. 
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30 Complainants’ Exhibit Al. 

Exd. 

Recorded, April 18th, 1892, 1.32 p. m. 

Thomas J. Buckley 
[ to 

Paul V. Beyer, Jr. 

Trust. 

This deed made this 18th day of April 1892. 

Witnesseth: That Thomas J. Buckley, unmarried, of the District 
of Columbia, party hereto of the first part, for the purposes of carry¬ 
ing into full effect the uses and trusts hereinafter declared, and for 
and in consideration of five dollars to him paid by Joseph Paul and 
L/uois Beyer, Jr. of the said District of Columbia, parties hereto of 
the second part, receipt of which, in current money of the United 
States, at the date of delivery hereof, is hereby acknowledged, have 
bargained and sold, granted, enfeoffed and conveyed, unto, and to 
the use of the said Joseph Paul and Louis Beyer Jr. as joint tenants, 
their heirs and assigns, the following described land and premises 
> with the easements, rights, ways and appurtenances thereunto be¬ 
longing, situate and lying north of the city of Washington, District 
of Columbia, namely: 

A tract of land lying north of the city of Washington and on the 
East side of the Washington and Rockville Turnpike, beginning for 
the same at a point on the East side of said Turnpike, 3/5 of a perch 
distant from the bound stone standing in the Pike, and planted to 
be at the end of the 33rd line of Lamar’s Outlet, and the beginning 
stone of the small lot conveyed by A. Osborne to Dr. Charles Worth¬ 
ington, and running thence with the several courses and dis- 

31 tances following; 1st, South 69% degrees, East 31 2/5 
perches; Second, South, 88% degrees, East 60 perches, Third, 

South OS 1 /* degrees, East 45 perches, Fourth, S. 38% degrees, East 
19 perches to a bound stone called for in Taylor’s Deed to be at the 
end of the 5th line, then with the lines of the said deed reversed; 
the five following courses; 5th, S. 73% degrees, East 16 84/100 
perches; 6th, South, 88% degrees, 19 perches, 7th, N. 80% degrees, 
East, 27% perches to a bound stone in the north-west corner of 
Redfern’s Lot planted in the eight- line of Generosity; 9th, North 
59% degrees, West, 23 perches with the said eight- line to the end 
thereof, where stands a bound stone; 10th, North, 14% degrees, 
West 80 perches with the ninth line of the said tract to a bound 
stone at the end thereof; 11th, North 60% degrees, East 22 perches 
crossing Generosity to a stone planted for the end of the 2nd line 
of said tract; 12th, North 11% degrees, West 48 perches, with the 
said second line reversed to the beginning of the second line of 

3—2592a 
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Turn e r;s Improvement; 13th, North 10 degrees, East 31 perches; 
14th, North 891/2 degrees, West 138 perches; 15th, South 26y 2 de¬ 
grees, \\ est 34y 2 perches to the beginning stone of Generosity; 16th, 
.6 degrees South; West, 38«/ 2 perches with the given line of Gen¬ 
erosity reversed to where it intersects the East line of the Turnpike, 
and thence with the said line straight to the beginning. Containing 
183 acres, and thirty perches. To have and to hold the same with 
the means, rights, easements, ways and appurtenances, unto and to 
the use of the said Joseph Paul and Louis Beyer, Jr. their heirs and 
the survivor of them, his heirs and assigns. In and upon 
33 the uses and trusts following, and to and for no other use 
intent or purpose, that is to say: First, To secure the full 
and punctual payment of twenty four promissory notes, of even date 
with these presents, drawn, and signed by the said Thomas J Buck- 
ley, and payable to the order of George E. Emmons, and Myron M 
Barker, trustees, on or before three years after date with interest at 
the rate of six per centum per annum, payable semi-aiinuallv, twenty 
ot these notes, numbered from one to twenty, inclusive beine for 
the sum of $6,665.00 each; another of said notes, No. 21 heiim for 
the si™ of |8,393.2u; No. 22, another of said notes, being for the 

? nother ° f Said notes - X «- 23, being for the sum 
«i oo’, -' .I and the remaining note, No. 24 being for the sum of 
0,-92 lo; the light being reserved to demand for partial release 
of said land on payment of any one or more of said notes before 
maturity with accrued interest in the proportion of live of the series 
of notes numbered one to twenty to one of the remaining notes, at 
the rate of five cents per square foot of the said land in the proposed 
sub-division. lying East of the designated street, of said sub-division 

f' ’ tIee, Y ir | d ?* tl| e rate of ten cents per square foot of the land 
in the sud sub-division lying west of the said street ' 

And during the continuance of this trust or until a sale or con¬ 
veyance as hereinafter provided for. to stand seized of said land and 
premises unto the use of the said Thomas J. Bucklev, his heirs and 
assigns, and on full payment of said notes with interest as and 
33 in the order as aforesaid, and all costs incurred, and expended 
in respect of this trust, or sooner if directed in writing by 
the owner and holder of said notes, to release and reeonvcy in fee 
but without cost or expense to said parties of the second part the 
land and premises entitled under the reservation hereinbefore stated 
to be released unto the said Thomas J. Buckley his heirs and •?< 
signs, on full payment of all of said notes, and of interest there,m 

f 11 twit e '%! ' e ! 6011 ’ t0 1 C ea '^ and re< '°" ve y unto the said Thomas 
J. Buckley, his heirs and assigns, or his personal representative or 

assigns in payment of any one of said notes when due, or in «- 

tensions of renew-als thereof, or in installments of interest thereon- 

0r . 1 , n Payment of any taxes hereafter becoming due on said land 

while this trust exists or m payment on demand of anv sum or sums 

advanced by the holder or holders of said notes on account of anv 

costs 01 expellees of this trust, or on account of any such taxes with 

interest at 10 per centum per annum from date of advance fit beiim 

hereby agreed that on any default in payment of said costs and ex® 
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penses or taxes, as aforesaid, the same may be paid by the holder or 
holders of said notes, and all sums advanced in so doing, with in¬ 
terest as aforesaid shall forthwith attach as a lien hereunder and be 
dernandable at any time), then and in either event, the said parties 
hereto of the second part or the survivor of them or his heirs and 
assigns, or substituted trustee, shall sell all of the aforesaid land 
then subject to this trust, or so much thereof, as may be necessary 
at public auction, at such time and place, upon terms and conditions 
, with such postponement of sale or resale as after previous 

34 notice not less than ten days as to the said parties hereto of 
the second part, or the survivor or his heirs or substituted 

trustee, shall seem best for the interest of all concerned; and, (the 
terms of sale being complied with) shall have in fee to, and at the 
cost of the purchaser, the premises so sold, such purchaser being 
hereby discharged from all liability for the application of the pur¬ 
chase money; and shall apply the proceeds of sale, (after paying all 
expenses of sale, all taxes thereon due, all sums advanced for costs 
and taxes as aforesaid with interest as aforesaid, and the trustee’s 
commission of 3% on the gross amount of sales), first, to the pay¬ 
ment of whatever may then he unpaid of the aforesaid notes, num¬ 
bered one to twenty inclusively, whether then due or not, with in¬ 
terest unpaid thereon at the rate aforesaid to the date of payment; 
secondly, to the payment of whatever may then remain unpaid of 
the aforesaid notes, No. 21, 22, 23, and 24 whether then due or not 
with interest unpaid thereon, at the rate aforesaid to the date of pay¬ 
ment. it being hereby expressly understood, and herein provided, 
that in the event of any sale or sales under the provisions of this 
trust, such of the aforesaid notes, numbered one to twenty inclu¬ 
sively, as may he then unpaid in whole or any part thereof, whether 
then due or not, with interest to date of payment, shall be paid in 
full before any part of the proceeds of the sale shall be applied to 
the payment of. or on account of the said notes, numbered 21, 22, 
23, and 24, or any one of them. Thirdly; the surplus, if any 
which shall remain after payment of all costs, taxes, expenses 

35 and commissions, the notes and interest in the order and ac¬ 
cording to the priorities aforesaid, shall be paid over to the 

said Thomas J. Buckley, his heirs and assigns. And the said 
Thomas .T. Buckley doth for himself and his heirs and assigns, and 
(lie survivor of them and his heirs and assigns hereby covenant with 
the parties hereto of the second part, their heirs and assigns and the 
survivor and his heirs and assigns, — at the cost of the person re¬ 
questing — the deed or deeds deemed necessary by legal counsel to 
more fully assure the title to said granted premises unto the said 
parties hereto of the second part, the survivor, his heirs and assigns, 
for the uses aforesaid. 

In testimony whereof, the said party of the first part hath here¬ 
unto set his hand and seal, the day and year first above written. 

THOMAS J. BUCKLEY, [seal.] 

Signed, sealed and delivered in the presence of 
ROB’T V. HUGHES. 
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District of Columbia, To wit: 


I, Robert V. Hughes, a notary public in and for the District of 
Columbia, aforesaid, do hereby certify that Thomas J. Buckley, un- 
married, the grantor in, and who is personally well known to me 
as the person who executed the aforegoing and annexed deed, dated 
April 18th. A. 1). 1892, personally appeared before me in the said 
District of Columbia, and acknowledged the said deed to be his act 
and deed. 

Given under my hand and notorial seal this 18th day of April, 
A. D. 1892. 


ROBERT Y. 


HUGHES, [notarial seal. | 
Notary Public. 


36 Complainants' Exhibit A2. 

Recorded April 18th, 1892, 1.33 p. m. 

Thomas J. Buckley 
to 

Parker and Norton. 

Deed in Trust. 

This deed made this 18th day of April, A. D. 1892. Witnesseth: 
That Thomas J. Buckley, unmarried, of the District of Columbia, 
party hereto of the first part, and in consideration of one hundred 
dollars, in current money of the U. S. to him paid by Myron M. 
Parker of the District of Columbia and John D. Norton of Pontiac, 
Michigan, parties hereto of the second part, receipt of which at the 
delivery hereof, is hereby acknowledged hath bargained and sold, 
granted enfeoffed and conveyed unto and to the use of the said M. M. 
Parker and John D. Norton, as joint tenants, their heirs and assigns 
the following described land and premises with the easements and 
appurtenances thereunto belonging, situate and lying in the county 
of Washington, District of Columbia, Namely: A tract of land tying 
north of the city of Washington, and on the East side of the Wash¬ 
ington and Rockville Turnpike. Beginning for the same at a point 
on the East side of said Turnpike 3/5 of a perch distant from a 
bound stone standing in the Pike and planted to be at the end of 
the 33rd line of Lamar's Outlet, and the beginning stone of the 
small lot conveyed by A. Osborne to Dr. Charles Worthington, and 
running thence with the several courses and distances follow- 

37 ing: 

1st. South, 69 1/2 degrees, East 31 2/5 perches; Second, 
South, 88 1/2 degrees, East 60 perches; 3rd, 65 1/2 degrees, East 
45 perches. 4th, South 38 3/4 degrees, East 19 perches to a bound 
stone called for in Taylor’s Deed to be at the end of the 5th line, 
then with the lines of said deed reversed the five following courses: 
5th, South, 73 1/2 degrees. East 16 84/100; sixth, South, 88 1/4 
degrees, East 19 perches; 7th, North 80 1/4 degrees, East 27 1/2 
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perches; 8th, 12 degrees, West 12 3/4 perches to a bound stone in 
the north west corner of Red fern’s lot, planted in the eight- line of 
Genereosity; 9th, North 59 1/2 degrees, West 23 perches with said 
eight- line to the end thereof where stands a bound stone; 10th, North 
14 3/4 degrees, West 80 perches with the ninth line of said tract 
to a stone at the end thereof; lltli, North 60 1/4 degrees, hast 22 
perches crossing Generosity to a bound stone planted for the end 
of the second line of Turner’s Improvement, 13th, North 10 degrees, 
East 31 perches; 14th, North 89 1/2 degrees, West 138 perches; 
15th, South 26 1/2 degrees, W T est, 34 1/2 perches to the beginning 
line of Generosity to where it intersects the East line of the Turnpike 
and thence with the said East line straight to the beginning; and 


containing 183 acres and thirty perches. 

Subject nevertheless to a deed of trust of even date herewith, from 
the party hereto of the first part to John Paul and Louis Beyer, Jr. 
securing payment on 24 promissory notes, therein particularly de¬ 
scribed. To have and to hold the said land and premises with the 
easements and appurtenances unto and to the use of the said 

38 Myron M. Parker and John D. Norton, their heirs and the 
survivor of them, his heirs and assigns. In and upon the uses 

and trusts following, and to and for no other use intent or purpose, 
that is to say: 1st, until disposed of, as hereinafter provided for, to 
hold the same or such parts or portions thereof, as shall remain 
undisposed of as hereinafter provided for, subject to the encum¬ 
brances hereinbefore mentioned, for the sole use and benefit of the 
persons who have contributed towards the purchase of the same, 
under the shares and proportions in which they have are contributed, 
their respective heirs and assigns; Second, to subdivide the same into 
lots and streets and alleys as the said parties of the second part or the 
survivor, shall in their or his discretion deem most for the interest 
of all parties concerned, and in such sub-division, to sign and to 
cause to be recorded in the proper office, the same, or any part thereof, 
from time to time and at all times, to lease, sale, or encumber upon 
such terms and conditions as they or he shall deem expedient, and 
the rents, issues, and properties, purchase or mortgage monies, to 
receive, collect and receipt for same; and from time to time, and 
at all times to convey to such quantity and quality of estate or 
estates, whether in fee simple absolutely or for any less estate or by 
way of trust or mortgage, as they, the said parties of the second part 
shall deem expedient, without any liability or responsibility on the 
part of any purchaser, mortgagee, or person loaning money on ac¬ 
count of the same, or any part thereof, to see, to, or on account 
thereof it being the intent and meaning of these presents, to vest 
in the said parties of the second part, or the survivor, as 

39 full and complete powers as if they were absolute owners of 

said land, unrestricted by any trust. . . 

And the said Thomas J. Buckley for himself, and Ins heirs doth 
herebv covenant with the said parties hereto of the second part, the 
survivor, and his heirs and assigns to forever warrant and defend the 
title to said granted premises unto the said party hereto of the 
second part, the survivor, his heirs and assigns toward and against 
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all persons claiming the same or any part thereof, by, through, or 
under the said party hereto of the first part, tlie deed of trust before 
referred to excepted, and at the cost of* the person requesting the 
same to execute and deliver any other and further deed or deeds 
deemed by legal counsel to he necessary to more fully assure the 
title to said granted premises unto the said parties of the second 
part, the survivor of them, his heirs and assigns. 

In testimony whereof, the said party hereto of the first part hath 
hereunto set his hand and seal the day and year first above written. 

THOMAS J. BUCKLEY, [seal.] 


Signed, sealed and delivered in the presence of, 

ROUT V. HUGHES. 

District of Columbia, To wit: 

I, Rob’t V. Hughes, a notary public, in and for the District of 
Columbia, aforesaid, do hereby certify that Thomas J. Buckley 
unmarried, the grantor in, and who is personally well known to 
me as the person who executed the aforegoing deed, annexed 
-it) hereto, dated April 18th, 1892, personally appeared before 
me in the District of Columbi a aforesaid, and acknowledged 
said deed to he his act and deed. Gi\en under my hand and 
notorial seal, this 18th day of April, A. I). 1892. 

ROBERT Y. HUGHES, [notorial seal.] 
Notary Public. 


41 Complainants’ Exhibit A3. 

No. —. 

Marshall Brown Syndicate. 

— Int. 

We, Myron M. Parker and John I). Norton, the trustees under 
the deed in trust to us from Thomas .J. Buckley, dated April 18, 
1892, and recorded in Liner No. 1670, fdio 398, et seq., of the 
Land Records of' the District of Columbia, vesting in us the title 
to a tract of* land in said District known as and called “Linden/’ 
with power to subdivide, sell, convey in fee or by way of trust 
or mortgage, without liability on the part of the purchaser or 
mortgagee to see to the application of the purchase of mortgage 

monies, do hereby certify, that-- has contributed and paid 

in cash towards the purchase of said land the sum of — Dollars; 

and that on payment to us, as trustees, by the said-, heirs, 

personal representatives, or assigns, when demanded bv said trus¬ 
tees or the surveyor of — of the encumbrance upon sail land, and 
— of all taxes, general and special, now or during the continuance 
of said trust aasessed against said land, or such part thereof as may 
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be undisposed of under the powers conferred by said deed, the said 

- -, heirs or assigns, shall be entitled to receive — of the 

proceeds of all sales of said land, or any part thereof, alter deduct¬ 
ing from said proceeds all expenses attending the management, 
subdivision, and grading of said land then unpaid, and a 
42 commission of three per centum to said trustees on the gross 
proceeds if sold in bulk within one year from April 19, 1892, 
and of five per centum if sold thereafter. 

Provided always, and it is hereby agreed by the holder hereof, 
that if any default shall be made in the payment by the holder 
hereof of any assessment that may be made against this Certificate, 
for or on account of the incumbrance, taxes, or expenses aforesaid, 
or on account of subdividing, managing, or grading said land, said 
trustees or the survivor, for the purpose of protecting themselves or 
himself in the execution of the trust, or this Certificate, may, after 
ten days’ notice, sell the interest of the holder in this Certificate at 
public auction, or at private sale, at the City of Washington, Dis¬ 
trict of Columbia, and apply the proceeds, after paying all expenses 
of sale, to the payment and discharge of all indebtedness due 
hereon, paying over the surplus, if any, to the holder and owner 


hereof. 

This Certificate shall be deemed personal property, and shall in 
nowise be deemed a lien on said real estate, or any part thereof, or 
affect any of the powers conferred upon the trustees in and by the 
aforesaid trust, nor shall any assignment or transfer of this Cer¬ 
tificate be valid, unless approved in writing by the trustees, or the 
survivor, endorsed thereon, which approval shall not be given while 
any lien or charge exists against the same as aforesaid, nor shall 
anything herein contained charge the trustees, or either of them 
individually, beyond the amount of monies that may actually come 
into their hands in the execution of the trust aforesaid. 

43 Witness the hands and seals of the trustees herein named, 

and of the person to whom this Certificate is issued, this — 


dav of 


1892. 


MYRON M. PARKER, 
JOHN D. NORTON, 

Trustees. 


Washington, D. C.,-, 189-. 

For value received — hereby transfer and assign unto- 

all my interest in and to the within-mentioned certificate, and do 
hereby direct Myron M. Parker and John D. Norton. Trustees, to 
issue the said-a new certificate in lieu thereof. 

Given under my hand and seal this — day of-, A. D. 189-. 

-. [seal.] 


Witness: 
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Subpoena to Answer. 


Issued May 13", 1907. 

******* 

The President of the United States to Myron M. Parker, Nellie L. 
Parker, Joseph Paul, Lawrence Sands, Elizabeth C. Norton* 
Excx; \\. \\. Hannon, Carlton A. Beardsley, Defendants: 

You are hereby commanded to appear in this Court, at its first 
Special Term, occurring ten days after service of this subpuma, ex¬ 
clusive of Sundays and legal holidays, and answer the exigency of 
the Original Bill, under pain of attachment, and such other process 
of contempt as the Court shall award. 

Witness, the Honorable Harry M. Clabaugh, Chief Justice of said 
Court, the 13 day of May, A. IX 1907. 

[seal.] ‘ JOHN R. YOUNG, Clerk, 

By R. P. BELEW T , Assistant Clerk. 

Marshal's Return. 

Summoned defendants 1. Myron M. Parker 2. Nellie L. Parker & 
3. Joseph Paul personally May 14, 1907. 

All other within named defendants not to he found. 

June 4, 1907. 

AULICIv PALMER, Marshal. 

S. 

45 Subpoena to Answer. 

Issued June 5, 1907. 

******* 

The President of the United States to 4. Laurence Sands Defend- 
ant: 

You are hereby commanded as you have heretofore been com¬ 
manded to appear in this Court, at its first Special Term, occurring 
ten days after service of alias subpoena, exclusive of Sundays and legal 
holidays, and answer the exigency of the original Bill, under pain^f 

attachment, and such other process of contempt as the Court shall 
award. 

Witness the Honorable Hairy M. Clabaugh, Chief Justice of said 
Court, the o' duy of June, A. I). 1907. 

t SEAL -] JOHN R. YOUNG, Clerk 

By F. E. CUNNINGHAM, 

Assistant Clerk. 

Marshal's Return. 

Summoned defendant Laurence Sands personally 
June 20, 1907. 

AULICK PALMER, Marshal. 

S. 
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Separate Answer of Joseph Paul. 

Filed June 11, 1907. 

******* 

1 he defendant Joseph Paul, for answer to so much and such parts 
of the bill of complaint in the above entitled cause as he is 

46 advised it is material for him to make answer unto, answer¬ 
ing, says: 

1. Beyond the fact that I am a resident of the District of Colum¬ 
bia, and that I have to some extent been a dealer in real estate, the 
only statement in the bill in regard to myself which has any foun¬ 
dation in fact, or for which any color of truth exists, is the allegation 
that T owned an interest, to wit four shares, in the earlier syndicate, 
from which the complainants’ syndicate purchased the real estate 
described in the bill, and that T was named as one of the trustees in 
the deferred purchase money deed of trust given by Thomas J. 
Bulkley, recorded April 18, 1892. It is wholly untrue that I “solic¬ 
ited" or •‘induced’’ the complainants, or any of them, or any other 
person or persons whomsoever, to join in the syndicate for purchase 
of the said tract of land, or that I stated to any of the complainants, 
or to any other person or persons, that I or anyone else had an op¬ 
portunity to purchase said land at a low price by combining the 
capital of persons joining the syndicate, or that the contract was 
too large to be handled except by a number of persons, or that I. or 
anyone else, desired to raise money to purchase it, or that T repre¬ 
sented to any of them that the tract would cost from the then 
owners $2 10,000.90. or that I joined with the other defendants to 
the bill, or any of them, or with any other person or persons, to 
promote or foster the sale of the land to the complainants’ syndicate, 
or that I stated to them, or to anyone, that all persons joining the 
syndicate would enter on equal terms with the organizers or pro¬ 
moters, or that T ever occupied the relation of an agent 

47 toward the complainants or anv members of their svndicate 
or that I assured the complainants, or any of them, that they 

would become subscribers on the ground floor, or that they would 
share equally with the defendants and the other organizers in the 
profits, or that I advised the complainants, or anyone, to make 
purchase of the said property, or that I called upon the complainants 
or any of them, or any person whatsoever, to deposit the first pay¬ 
ment of their subscriptions, or to make any deposit or payment 
whatever in connection with their said syndicate, or with the said 
sale, or that T was interested with the defendant Parker in any man¬ 
ner, shape or form in the organization of the complainants’ syndi¬ 
cate, or that T was interested with him in the sale of the said land to 
the complainants or their syndicate in any other sense than that, 
as above stated, T held four shares of the earlier or selling syndicate, 
as the complainants have alleged in their bill; and I aver that the 
said allegations, and each of them, are absolutely without either 
foundation or color of truth. 

2. The allegation of the 3rd paragraph of the bill that the de- 

4—2592a 
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fendant Myron N. Parker and mvself “were and had been for some 
time engaged in real estate transactions,” is, also, without founda¬ 
tion in so far as I can recall. We were both real estate dealers, and 
it may be that, at sometime or other, he may have been concerned 
in some transaction with which I was connected, though, at this 


distance of time, 1 can recall no instance of such character. 

M. It is true that I was one of the trustees named in the deed of 


trust from Thomas J. Bulkley, mentioned in the 4th paragraph 
of the bill, to secure the deferred purchase money, $160,- 
48 000.00 in amount, of the tract of land purchased by the 


complainant’s syndicate from George E. Emmons and Myron 
.V. Parker, trustees. By whom I was nominated to that position I do 


not know, nor do I recall that the subject was mentioned to me, or 
that 1 knew J had been selected as a trustee prior to the execution 


and record of the said deed of trust. 


4. The allegation of the bill that I did not acquaint the com¬ 
plainants, but concealed from them, the fact that I was interested as 
owner, or had a pecuniary interest in the sale of the property, is 
true only in the sense that I never knew or had any communica¬ 
tion with the complainants, or any of them, or any other member of 
their syndicate, in connection with their said purchase, nor did 1 
have any connection with the said sale except, as the holder of four 
shares of the earlier syndicate, to the consent that the land should 
be sold to any purchaser at the price of $1,000.00 per acre. The 
character of the allegations of the 0th paragraph of the bill that, 
after sufficient subscriptions had been obtained to make sure of the 
existence of the syndicate, the defendant Parker and I “proceeded 
to purchase at a lower figure certain shares of the syndicate held by 
persons of limited financial means,” will appear from the fact, 
which I here aver, that 1 purchased three of the shares held by me 
from Brainard II. Warner, Esq., and the fourth from the late I). I>. 
Stone, both prominent and experienced real estate dealers, and at 
least one of them a man of large means, and that I purchased all 
the four shares prior to July, 1888. or about four years before the 
sale of the land to the complainants’ syndicate was made or 


49 had been thought of. 

5. Answering the third prayer of the bill for discovery, 1 
sav that I never had any transaction whatsoever with the syndicate 
now owning the land described in the bill of complaint; that I bad 
no connection with the sale of the property to the said syndicate 
other than to give my consent as the holder of four shares of the 
selling syndicate that the land might be sold at tbe price of $1,000.- 
00 per acre; that the amount of cash I received on account of my 
said shares was $2,940.00, and tbe amount of deferred purchase 
monev notes was $26,600.00—whether received from the said Myron 
N. Parker or from the said George E. Emmons, or from both, I do 
not at this distance of time recall. 

And having fully answered, I pray that I may be hence dismissed 

with mv reasonable costs. 

«/ 


J. J. DARLINGTON, 
Sol. for Deft Paul. 


JOSEPH PAUL. 
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District of Columbia, ss: 

I Joseph Paul, on oath say that I have read the foregoing answer 
by me subscribed, and know the contents thereof; that the allegations 
therein set forth as of my personal knowledge are true, and that 

those set forth upon information and belief I believe to be true. 

1 1 JOSEPH PAUL. 

Subscribed and sworn to before me this 11th day of June, A. D. 

1907. 


[seal.] 


IRWIN II. LINTON, 

Nntnm Public T). C. 
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Answer of Myron M. Parker. 
Filed July 2, 1907. 


****** 


To so much and such parts of the hill of complaint in the above 
entitled cause as 1 am advised it is material to make answer unto I, 
the defendant Myron m. Parker, say as follows: 

i.o. I mu willing to admit, for the purpose of this suit, the resi¬ 
dences of the parties to the bill, and the capacities ir. which they 
sue and are sued, to be as set forth in the 1st and 2nd paragraphs 

thereof. . 

o-0. I deny that 1 in any manner solicited or induced the com¬ 
plainants. or anv of them, to unite in the syndicate for the purchase 
of the Marshall Brown Tract of land; that I and the defendant 
Paul were, or had been, engaged in real estate transactions together: 
that I stated to the persons who were solicited to become members 
of the syndicate that I and the defendants, or any of them, had an 
opportunity to purchase the land at an exceptionally low price bv 
combining the capital of various persons, or that the tract was too 
large to lie handled except by a number of persons combining their 
capital or that the said land would cost from the then owner or own¬ 
ers $240,000.00. or that 1, or any of the defendants, desired to inter¬ 
est the complainants and others in its purchase on equal terms with 
myself, or with any of the defendants, as organizers of the syndicate, 
or that I had any connection with the formation of the said syndi¬ 
cate. except as hereinafter specifically stated, or that I stated 
51 to the complainants or others similarly situated that all who 
joined the syndicate would enter on equal terms with the 
organizers or promoters, or that the proceeds derived from sales 
of "the said land would be divided among the share holders in pro¬ 
portion to their investments in the syndicate, or that $237,900.00, 
or $1,300.00 per acre, was the lowest price at which the said land 
could be purchased from its then owners, or that I occupied any 
relation of principal and agent toward the complainants or any of 
them or that 1 concealed from the complainants, or anyone, that I 
had anv peeuniarv interest in the sale of the property, or that I 
stated to the complainants, or to anyone, that the subscribers to the 
syndicate would become subscribers on the “ground floor, or would 
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shore equally with the defendants or organizers of the syndicate 
in the profits which would he realized from the transaction, or that I 
have reaped large illegal gains by use of the moneys of the com¬ 
plainants and others similarly situated, or have abused their con¬ 
fidence, or that I called upon the complainants or any of them to de¬ 
posit with the late John D. Norton and myself, or with either of 11 s, 
any sums of money to he used as a first payment in and for the 
purchase of the land to he bought, or with any other person or per* 
sons whatsoever, or that any shares or interest at any time obtained 
hv me in the syndicate were obtained without consideration, or that 
the defendant Joseph Paul was associated with me in the organiza¬ 
tion of the syndicate of which the complainants became members, 
or that 1 took post in or was connected with any fraudulent trans¬ 
fer of the said land or any fraudulent transaction in con- 
o*2 neetion therewith, or was a party to any misrepresentations, 
concealments or artifices to, from or against the complain¬ 
ants, or any of them, or that I had .been a resident of the State of 
Michigan, or that it was stated by me, or by anyone else with my 
authority or knowledge, that 1 would act as the active and managing 
man in the purchase of the said land, or that I would either sub¬ 
scribe or pay for any share in the syndicate, or that 1 caused the said 
land to he conveyed to Thomas J. Bulklev, or that the said Thomas 
J. Bulklev and Louis Beyer were mere tools or agents of mine, or 
that I secured for mvself or anv of the defendants interests in the 

t. • 


syndicate without consideration, as alleged in the third, fourth, 
fifth and sixth paragraphs of the bill, and I aver that each and 
every of the said allegations are without any foundation in fact 
other than as hereinafter stated. 

Heretofore, to-wit, in or about the year 1880, a syndicate known 
as the Brown Farm Syndicate, B. II. Warner and George L. Fmmoiis 
trustees, purchased the said tract of land, at a price not now recalled 
by me, if ever known to me, 1 having no other connection at the 
time with the matter than that of a subscriber to a small interest 
in the said syndicate. Subsequently, to-wit, about the year 1887, 
the said Warner being desirious of retiring from his position as 
trustee of the said svndicate, I was substituted for him, and acted as 
trustee for the said syndicate with the other original trustee, Mr. Em¬ 
mons, until the property was sold, in the year 1892, and its pro¬ 
ceeds distributed. About the year 1891, the members of the said 
Brown Farm Syndicate passed a resolution authorizing sale of the 
said tract at the price of $1,000.00 per acre, with an express 
53 provision that any member of the said syndicate should be 
free to take part in any disposition of the said tract, provided 
the said price of $1,000.00 per acre should be realized for its mem¬ 


bers. The defendant Lawrence Sands, who was a member of the 


said syndicate, thereupon undertook to organize a new syndicate 
which should make the purchase, and had made considerable head¬ 


way in securing subscriptions when, in or about January 1892, the 
defendants Hannon and Beardsley, with whom I had had no prior 
business transactions whatsoever, called at my real estate office, 
inquired of me about investments in the District of Columbia, and. 
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among other properties, their attention was directed by me to the 
Brown Farm tract, and, with the concurrence of the said Sands, 
who was organizing his syndicate upon a basis of $1,300.00 per 
acre, it was agreed that the said Beardsley and Hannon should have 
the right to place the untaken interests in the said syndicate, either 
in or out of the City of Washington, until the 1st day of March, 
1902, and should receive a commission at the rate ot $300.00 pel 
acre if they succeeded in doing so, and shortly thereafter I vvas 
notified that more than the necessary amount ot subscriptions had 
been obtained. In this transaction \ represented, solely and only, 
the original Brown Farm syndicate, having neither myself sub¬ 
scribed for any share in the new syndicate, undertaken to invite, or 
invited, any other person or persons to do so, nor arranged in any 
manner with the said Sands, the >aid Hannon, the said Beardsley 
or with the said John F). Norton, who was associated with the said 
Hannon and Beardsley in the matter, lor any commission, 
54 compensation, profit or benefit, or any kind or character 
whatsoever, for myself. Sometime thereafter,.the said Han¬ 
non, Beardsley and Norton informed me that some of their sub¬ 
scribers had failed to make good their subscriptions, and proposed 
that, if I would undertake to secure for them other subscribers to 
make good the shares of those who had thus defaulted, they would 
pay me a. commission at the rate of $300.00 per acre loi the interests 
represented by the parties thus obtained, whereupon I secured the 
subscriptions of five persons, and of five persons only, namely, J. 
Donald Cameron, John W. Morris, W. K. Bates, A. L. A\ bite and 
J. II. Sweeney, their subscriptions, including that ot a Mr. Danzigei, 
whom the said White interested in the matter, aggregating the sum 
of about $55,000.00. I not only did not represent to these parties, 
or to any of them, that they were being admitted on the same basis 
as the organizers of the syndicate, or on the “ground iloor , or that 
they would share the profits ecjually with the organizeis, as alleged 
in the bill, but, on the contrary, according to my best recollection 
and belief. I stated to each and every of the said parties interested 
in the matter by me that there was a profit in the matter to the 
organizers or promoters, though, notwithstanding the said profit. I 
considered the investment a good one upon the basis upon which 
they were offered the opportunity to be admitted to it which opinion 
thus expressed by me is corroborated by the fact that, within a .-hurt 
time, to-wit, a month or so, after the organization of the syndicate. 

$1,500.00 per acre was offered and refused for the tract, and 
55 that within a few months after its organization anjuljoining 
tract of 205 acres was sold at the rate of about $2,500.00 per 

acre. . „ . 

The allegation of the bill that T as organizer and treasurer ot the 

new syndicate received the money of the complainants and others 
similarly situated is, also, wholly untrue, and with no other color 
of foundation than the fact that George E. Emmons and myself, 
trustees of the prior or Brown Farm Syndicate, at the request of 
the defendant Sands, notified certain persons designated by him as 
his subscribers to transmit their cash payments to us, M. M. Parker 
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and George E. Emmons, Trustee, not of the new, bnt of the old 
syndicate, the only persons who became members of the new syndi¬ 
cate to whom we gave this notice being W. F. Sanders, Nat C. Good¬ 
win and Milo R. M right, the first and second of whom, onlv. made 
remittance to us. At the same time, we gave notice to the persons 
ah<»\e named who had been interested by me, and received their 
cash payment, the only other moneys paid us in effecting the sale 
of the said tract to the new syndicate being paid direct bv the de¬ 
fendants Sands, Norton and Hannon, the total payments to us being 
as follow’s: 

AV. F. Sanders . $3 333.33 

N. C. Goodwin. 3 333 33 

H . R. Bates . qqq 

J. W. Morris... 3 333 33 

J. D. Cameron. . 3 333 33 

ax Danziger . q qqq qq 

A. L. M hite. 3,333.33 

'■ H - Sweeney. 

Lawrence Sands . “ v^q ^ 

J. 1). Norton (self Ac associates). 22 916.66 

Making a total of.$53,749.95 

;>6 At the time of consummating the sale, to-wit, on April 

lSth, 1892, a 1 48 interest appeared to have been left un¬ 
subscribed for, which 1/48 interest, and not a 1/24 interest as alleged 
in the bill. I thereupon assumed to take personally, paying therefor 
upon the same basis of $1,300.00 per acre as the other syndicate 

LqoVi io : i alld t I iere w . as ’ also > u Pon the said date, a shortage of 
j - -1- <liK' iuiu unpaid from the subscription made or represented 

>y the defendant Sands, which I advanced for him, and which 
lie subsequently repaid to me. Later, the said Sands informed me 
that the said 1 48 interest supposedly not covered by the subscrip¬ 
tions had in fact been subscribed for by one Gails, of Baltimore Md 
whose subscription had not been reported through inadvertence’ 
whereupon I surrendered the said certificate so assumed to be taken 
by me as above set foul 1 for delivery to tbe said Cans, upon payment 
,0 .me of the precise sum which I had paid for it, leaving me, as 
originally intended, without any shares or interest in the syndicate 
which certificate has ever since been in tbe possession of the said 
<>ans, who has paid assessments upon it, and who is in all re¬ 
spects the owner thereof, except that, for reasons known to himself, 
le ia> never had it formally entered in his name. Out of the 

/(i"n('in U(i l Tl' < t0 L mi "T and 1>i,rker > trustees, they retained 
; ! °°, .‘he agreed cash payment upon the purchase of the said 

land. I retained $b,o.«). ( o as a payment due me oil account of my 
agreed commission for securing tbe persons obtained bv me to take 
be shares of the defaulting subscribers of the defendants Norton 
Beaidslev and Hannon, as above stated, the remaining $2,100.00 
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being deposited to the credit of John D. Norton and myself 
as trustees for the new syndicate with the American Security 
and Trust Company, which Company has from the beginning 
been the depositary of its funds. I at no time assumed to act tor 
the new syndicate in the purchase of the said tract of land, and it 
was only near the consummation of the said transaction that, at the 
request of the parties in interest, I agreed to act as one of the trus¬ 
tees for it in the management and disposition of the said tract ot 
land when acquired. It was not until considerable time, to-wit 
about a month, after the said above mentioned sums of money had 
been received and disbursed as above stated, that I knew or heard ot 
the complainants as being in any way connected with or having any 
interest in the said new syndicate, first acquiring such information 
when, the certificates being about ready to be issued, the defendant 
Sands gave me their names, among others, as parties to whom the 
shares subscribed and paid for in his name should he issued, up 
to which time the only subscribers or prospective shareholders known 
to me, outside of those secured through me as above stated, were the 
said Sands, Norton, Beardsley and ITannon, and the said Goodwin 
and Sanders, knowledge of the last two having been acquired in 
the manner above stated, namely through the request of the said 
Sands that Mr. Emmons and I apply to them for their agreed sub¬ 
scriptions toward the purchase of the land which he and I represented 
as trustees for the old syndicate; and I hereby specifically deny 
that, 1 solicited the complainants or any one else, or authorized 
anyone to solicit them, or knew that any were solicited, to become 
members, by the statement that I would act as the Washing- 
f)8 ton man in the purchase, or would be a trustee for the new 
syndicate, as alleged, except near the consummation of the 
sale and to the extent above stated. I subsequently purchased the 
share of Mr. Goodwin, paying him the full amount of its cost to 
him including the assessments and interest, and T subsequently 
purchased the shares of several of the other original certificate 
holders, upon substantially or approximately the same terms as to 
most of them, namely the shares of -T. M. Bell, Augustus C. Bald¬ 
win. C. A. Newcombe, R. L. Polk and J. W. W eeks, all of which 
shares T subsequently sold or otherwise disposed of again, the last 
of them on or about the loth day of October. 1900, since which date 
1 have not been the owner of any shares of the said syndicate. 

With respect to the $50,000.00 cash purchase money for the said 
tract received by Mr. Emmons and myself, trustees for the prior 
syndicate, $20,150.00 was applied by us to the discharge of a mort¬ 
gage indebtedness due by it upon the said land; our agreed com¬ 
mission of five per centum upon the proceeds of the sale was retained 
bv us, and the residue distributed to the members of the said prior 
syndicate, the amount of cash received by each being $735.00 for 
each share therein, and the amount of the deferred purchase money 
notes being $6,650.00 to each share the distribution of which notes, 
however, according to my best recollection and belief, having been 
made by my co-trustee, George E. Emmons. In payment of the 
residue of the commissions due me for my sendees in obtaining 


32 


-TAMES tAXSBl’RGII ET AL. VS. 


persons to take the places of the defaulting subscribers to the syndi- 
c-ate, under the agreement of (he said Norton, Beardsley and 
. , nno ]' uhove referred to, T received $7,194.25 of 

the said deferred purchase money notes, the residue of which 
notes, endorsed m blank by the said (icorge E. Emmons and myself 
because of the absence of knowledge by us of the persons who were 
entitled to receive the sumo under the arrangement or agreement 
beta ecu he members of the syndicate, being by us delivered to the 
said bands, Norton, Ilannon and Beardsley, for distribution by them 
among the parties entitled. J 

Pursuant to the method universally employed in so far as my 
knowledge and observation extends, the property was conveyed by 
Mr. Emmons and myself to Thomas .1. liulkley/a party designated 
by him and entirely unknown by me, l.v whom the deferred pur¬ 
chase money notes and deed of trust securing the same were exe¬ 
cuted, the latter to Joseph Paul and Louis Beyer, Jr., trustees, Mr. 
laid being one of the largest shareholders in the prior syndicate, 
and Mr. l.e\et being my "tool or agent only in the sense that he 
ls “f, . r . man ' . ve «rs has been my secretary, book-keeper and 

confidential manager. The fact that Mr. Emmons and mvself were 
trustees for the prior or selling syndicate, that we conveyed the 
property to Mr. Bulkier, that he immediately executed the deed 
of trust securing the deferred purchase money, and thereupon con¬ 
veyed the property, subject to that trust, to Mr. Norton and mvself 
as trustees lor the new syndicate, the three transactions bein e con¬ 
temporaneous were all matters of public record and. T believe, were 
duly published in the newspapers of Washington at the time there 
being no intention of concealment, or desire for it, or effort 
at it of any kind whatsoever. In the said prior syndicate I 

.I l r a a .V"° i ln,CI of i ,] ! e ,lefc ' n, hint Paul a 4/20 interest and 
the defendant Sands a 2/20 interest, none of the other defendants 

o this cause having any interest therein whatsoever. With respect 
to the cost of the said tract of land to the prior syndicate. I. as above 
stated, was not connected with its purchase, and do not now recollect 
the price paid. Between the date of its purchase, however to wit 

in fsodT 18 raT 1 ,!,e ,lntc , ot ; tlle to the present syndicate,’ 
in 1892, there had been a marked enhancement in the value of the 

class of property to which it belongs. As above slated $1 500 00 
per acre was offered for it within a very short time after consum¬ 
mation of the purchase, in April. 1892. an immediately adjoining 
and somewhat larger tract was sold for $2,500.00 per acre, and land 
contiguous thereto and of a similar general character, according to 
mv best knowledge, information and belief, was subsequently sold 
at as high a price as $4,000.00 per acre. About a year after the 
purchase, namely m the summer of 1893, one of the most disastrous 
financial panics in the history of (he country took place, with the 
result of greatly depreciating land values, suburban real estate being 
an especial sufferer in this respect, rendering it impossible to effect 
advantageous sales for a considerable time thereafter- but ns illus 
trating ray own confidence in the value of the land, T purchased 
several shares hereinbefore mentioned, paying therefor substantially 



MYRON M. PARKER ET AL. 


33 


their cost price with assessments and interest added, without any 
obligation or claim by the vendors of any obligation of any part, 
to do so. 

61 7. With respect to so much of the allegations of the seventh 
paragraph of the bill as do not consist of mere repetitions of 

allegations contained in the preceding paragraphs thereof and already 
answered, 1 state that upon maturity of the deferred purchase money 
mortgage, the panic above referred to being then in full force and 
a curtail of the mortgage indebtedness being necessary, an assessment 
aggregating $60,000.00 was made upon the unpaid subscriptions 
of the syndicate holders and used in decreasing the incumbrance to 
$100,000.00, a new loan for that amount being negotiated through 
the American Security and Trust Company, which charged for its 
service the usual and prevailing commission of two per centum of 
the amount loaned, one half of which commission, in accordance 
with the custom then and now prevailing among real estate brokers, 
it allowed to me as the representative of the borrower. Later, when 
financial conditions were somewhat improved, I negotiated, also 
through that company, a new loan of $100,000.00 at the reduced 
interest rate of five per centum, subject to a brokerage commission 
of one and one half per centum or $1,7)00.00, which latter loan was 
subsequently extended, at a rate of one per centum, one half of which 
charge the said Company paid to me. At the time of accepting these 
commissions, which aggregated the sum of $2,'250.00, I was not 
aware that any question could be made as to the regularity and 
entire legality of my action in doing so, but, being now advised that 
my participation in the commissions may be technically the subject 
of objection, I am not only entirely willing, but desirous, to credit 
them to the syndicate, for the benefit of its shareholders in 

62 the proportion of their interests. No portion of the said 
commissions was paid to the said Norton, who was not a real 

estate broker in the District of Columbia, and who was not entitled 
to anv share thereof under the custom of brokers above mentioned. 

8. It is true that, being the resident trustee, I had the active man¬ 
agement of the affairs of the syndicate during the life-time of the 
said John D. Norton and that,” since bis death, being the sole sur¬ 
viving trustee, my activities have consisted principally of efforts to 
effect advantageous sales, in collecting the necessary assessments to 
provide for interest charges and taxes, in the payment of those fixed 
charges, and the collection of such rents as were capable of being 
derived from the property. I deny the allegation that I have not 
been diligent or active in the effort to sell, and aver, on the contrary, 
that not only through my own office, but through those of a number 
of the prominent real estate dealers in Washington, and, also, by 
bringing on non-residents from other places, I have made every 
effmf within my power to make an advantageous sale, but without 
success thus far. the tract being a large one, and unimproved. Re¬ 
lieving, as T still believe, that by grading and putting it upon the 
market it could be sold at a much more advantageous price, I caused 
estimates to be made of the cost of this work, and submitted the same 
to the certificate holders or a number of them, who, however, declined 

5—2592a 
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to entertain the project because of the pecuniary advances that 
would be required of them. With regard to the allegation that my 
books have not l>een posted, i say that the same were duly 

63 posted down to November, 1896, since which date, the items 
being few and simple, they were preserved in entirely acces¬ 
sible and intelligible memoranda, without l>eing actually entered 
up upon the books, itemized and correct statements of the account, 
however, being printed and distributed periodically among the 
shareholders down to and including the month of March, 1907, 
copies of which statements, except one or two missing ones, were 
in the possession of complainants’ counsel, and the missing ones not 
held by them were supplied by me, at their request, prior to the 
filing of their hill. The entire administrative expense of the trust, 
throughout the 15 years of its existence, has not exceeded $50.00 
for postage and nothing for book-keeping, owing to my desire to 
administer the same economically and in the best interests of the 
shareholders. The posting of the books from 1899 to the present 
time, which has now been done, was a very small matter, occupying 
only a comparatively brief time. 1 deny that ^ complainants have 
not been able to examine and ascertain the true state of the accounts, 
and aver that not only all books, papers and checks called for by 
them and in my possession and control were promptly placed at 
their disposal for inspection, but that the items of the account since 
November, 1899, were nearly or quite as readily and easily sus¬ 
ceptible of verification from the memoranda as if they had been 
regularly posted in the books. The allegation that the complainants 
have been unable to procure me to produce important checks for 

large amounts claimed to have been expended on account of 

64 the affairs of the syndicate has no other foundation, in so 
far as I know, than the fact that $190,000.00 of the deferred 

purchase money notes were paid, not by me nor bv Mr. Emmons 
and myself direct, but by the Real Estate Title Insurance Company, 
out of the proceeds of the $100,009.00 negotiated through the 
American Security and Trust Company, as above stated, for which 
checks the complainants and their counsel were by me referred to 
the said company and. as appears by their bill, on being informed 
by the Company that a written authorization from me would be nec¬ 
essary in order to obtain access to their books, thev instituted their 
suit without notifying me of the fact, or obtaining from me, as they 
would readily have done upon application, the required letter of 
authorization. 

In like manner, having requested access to the bank account of 
Mr. Emmons and myself, with a view to finding contradictions or 
discrepancies if possible in regard to the distribution of the $50,- 
000.00 cash payment, I referred their counsel to the Columbia Na¬ 
tional Bank, where our account as trustees had been kept, with a 
letter as follows: 

“May 11, 1907. 

The Columbia Nat’l Bank, City. 

Gentlemen: Please permit Mr. Charles Merillat and Mr. Alex¬ 
ander Wolf, Att’ys, to examine all the books and records in your 
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bank in anywise relating to the account of Myron M. Parker and 
George E. Emmons, Trustees. 

Yours very truly, 

MYRON M. PARKER.” 

Upon presenting this letter, and being advised by the bank officers 
that they were unable to find an account in the name of Mr. 

65 Emmons and myself as trustees, the complainants, through 
their counsel, instituted the present suit without notice to me 

or opportunity to remove the difficulty, the fact being that the ac¬ 
count was kept at the Columbia National Bank in the name of 
‘‘Brown Farm Syndicate, Parker and Emmons Trustees”—the exact 
style or name of the account not being recalled by me at the mo¬ 
ment of our interview. The first of these interviews occurred on 
Thursday, followed by another on Friday, and the voluminous bill 
in this cause was filed on the following Monday, indicating that it 
had been prepared in advance, and that the calls upon me were 
rather in the expectation of being denied information, to be used 
as matter of aggravation in the hill, than for the purpose of actually 
ascertaining the facts in the case and dispensing with the necessity 
of suit, and this notwithstanding, both orally at our interviews and 
formally in writing, T had offered the complainants and their coun¬ 
sel every facility in my power for ascertaining all facts connected 
with the syndicate and its affairs, my said written communication 
being as follows: 

“May 9, 1907. 

Charles H. Merillat, Esq., Bond Building, City. 

Dear Sir: I will he glad to furnish you any information which 
can be had from our records respecting the present and previous 
syndicate of Marshall Brown. 

Very truly yours, 

MYRON M. PARKER.” 

9. As stated in the 9th paragraph of the bill, the complainant 
James Lansburgh owns a 1/24 share, the defendant Julia Luchs a 

1/48 share, originally issued to Max Luchs, and a 1/48 share 

66 was issued to the complainant Abraham D. Prince. As above 
stated, neither any one of the said complainants, or the said 

Max Luchs, or the said Prince made any payment to me for or on 
account of their subscription for their said shares, though their sub¬ 
sequent assessments have been duly paid as alleged. The original 
payment was made to Mr. Emmons and myself by Mr. Sands who, 
a month or more after the said sale had been consummated, the deeds 
passed and the proceeds distributed, directed that a certificate repre¬ 
senting a 1/24 interest should be issued to the said James Lans¬ 
burgh, another certificate of like amount to one Max Luchs, now 
owned by the complainant Julia Luchs, and a 1/48 interest to the 
defendant Abraham D. Prince. 

10. With respect to such of the allegations of the 10th paragraph 
of the bill as have not already been answered, I say that lot 17, in 


36 


JAMES LANSBI RGH ET AL. VS. 


square 210, in the City of Washington, in the District of Columbia, 
is the family residence of mv wife, the defendant Nellie L. Parker, 
and myself, bought by me in the year 1891, before complainants’ 
syndicate was thought of; that the deeds from myself to II. K. Wil¬ 
lard. and from IT. K. Willard to my said wife, for the purpose of 
making her the owner of the said lot, were executed in 1894, and 
were not offered for record simply through inadvertence. Not a 
dollar derived from the said syndicate or its transactions, nor in any 
manner through my connection with it. went to the purchase of 
the said property or its release from any indebtedness, nor into any 
shares of stock of tlie Metropolitan National Bank, the American 
Security and Trust Company, the Greene Cananea Copper 
()< Company or tlie Cananea Central Copper Company, as is 
alleged in the bill. In addition, I aver that 1 am, myself, 
the owner of property, over and above any debts or liabilities, ma¬ 
terially in excess of the entire amount paid by the complainant for 
the Marshall Brown tract of land described in their bill, and am 


abundantly able to respond to any claims of the complainants against 
me as set forth in their bill, even if the facts therein alleged in sup¬ 
port of them possessed any foundation in truth. 

11. Answering such portions of the prayers of the bill for dis¬ 
covery as are not already hereinbefore fully answered, I say that the 
books, documents, checks, papers or records in my possession, show¬ 
ing the transactions in the sale and purchase of the land and the 


management of the affairs of the Company are a journal, a ledger, 
two deposit books with the American Security and Trust Company, 
in which Company all moneys belonging to the syndicate have been 
deposited, together with the check-stubs and checks drawn against 
the said account, a certificate transfer book, the deed from George E. 
Emmons and myself, trustees, to Thomas J. Bulklev, the deed of 
trust from Thomas .T. Bulkley to Joseph Paul and Louis Beyer. Jr., 
securing the deferred purchase money notes, and a copy of the deed 
from 1 homas J. Bulkley to John D. Norton and myself, as trustees 
of the land in controversy, all of which I tender myself ready and 
willing to produce at any hearing of the cause, or before any officer 
of the court authorized to take testimony therein. The only mem¬ 
bers of the prior or selling syndicate who have at any time held 
shares or interests in the new or present syndicate are myself and 
the defendant Lawrence Sands, each of whom held a 2/20 
68 interest therein at the time of the said sale, the other members 
being the defendant Joseph Paul, four shares, B. IT. Warner, 
6 shares, Charles P. Pearson one share, A. A. Thomas one share, 
W. IT. Acklin one share, M. B. Brainerd one share, Kate L. Roy 
one share, and Mrs. C. B. Westeott, one share. 


As hereinbefore stated, each of the said members received $735.00 
in cash and $6,650.00 in deferred purchase money notes for each 
share held by him. I received, originally, $6,530.75 in cash and 
$7,194.25 in deferred purchase money notes in settlement of my 
agreed compensation, at the rate of $300.00 per acre, for procuring 
persons to make good the sums due from the defaulting subscribers 


MYRON M. PARKER ET AL. 


37 


to the new syndicate, and the residue of the deferred purchase money 
notes were endorsed in blank by Mr. Emmons and myself and were 
delivered in blank to John D. Norton and the defendants Sands, 
Beardsley and Hannon for division among themselves or the parties 
they represented in the new syndicate, all of whom except the said 
Sands were unknown to us, or to me, as parties in interest at the 
time of the consummation of the sale. As hereinbefore shown, the 
cash placed in the hands of Mr. Emmons and myself to carry out 
the sale fell short by $3,214.12, due from the defendant Sands, which 
sum was advanced by me for him, and subsequently repaid by him. 
As fully explained to the complainants or their counsel before the 
suit was filed, neither the prior syndicate books, the prior syndicate 
certificates or the stubs thereof, nor any of the books and papers 
of the said prior syndicate are, or at any time were, in my custody, 
I not having been originally a trustee for that syndicate, and 
69 the said books and papers not having been delivered to me 
at the time T was substituted for Mr. Warner, one of the 
original trustees, as hereinbefore stated, or subsequently. 

And, having fully answered, 1 pray that I may be hence dis¬ 
missed, with my reasonable costs. 

MYRON M. PARKER. 

JOHN RIDOUT, 

J. J. DARLINGTON, 

Sol’r-. 

State of Maine, 

County of Knox, ss: 

I, Myron M. Parker, on oath say that 1 have read the foregoing 
answer by me subscribed, and know the contents thereof; that the 
allegations therein set forth as of my personal knowledge are true, 
and that those set forth upon information and belief 1 believe to be 
true. 

MYRON M. PARKER. 

Subscribed and sworn to before me this 29th day of June, A. D. 
1907. 

[seal.] M. T. CRAWFORD, 

Notary Public. 


Answer of Nellie L. Parker. 

Filed July 2, 1907. 

****** * 

The defendant Nellie L. Parker, for answer to so much of the 
Bill of Complaint in the above cause as she is advised it is necessary 
for her to make answer unto, answering, says: 

Lot 17, in Square 216, in the City of Washington, in the 
70 District of Columbia, was acquired by the defendant Myron 
M. Parker in the year 1891, or about one year prior to the 
organization of the complainants syndicate. The deed- from the 
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said Myron M. Parker to II. K. Willard, and from H. K. Willard 
to this defendant, mentioned in the Tenth paragraph of the Bill, 
were executed in 1894, for the purpose of vesting in this defendant, 
who is the wife of the defendant Myron M. Parker, title to the said 
lot, the same being their residence or home, and the omission to 
record the said deed at that time, according to her best knowledge, 
information and belief, was the result, simply, of inadvertence. She 
denies that either the said deeds, or the record of them, was intended 
to hinder, delay or defraud any creditors of the said Myron M. 
Parker, or any other person or persons whomsoever, the property 
which remains vested in him, above all debts and liabilities, accord¬ 
ing to her best knowledge, information and belief, being many times 
in excess of the utmost liability sought to be established against him 
bv the complainants' Bill in the above cause. 

SI ie is without any knowledge in regard to the complainants’ 
syndicate or its transactions, or in regard to any other of the mat¬ 
ters or things set up in their said Bill, enabling her to make answer 
or discovery in respect thereto. 

And. having fully answered, she prays that she may be hence 
dismissed with her reasonable costs. 


NELLIE L. PARKER. 

JOHN RIDOUT, 

J. .T. DARLINGTON, 

Sol’s. 


State of Maine, 

County of Knox, ss: 

I, Nellie L. Parker, on oath say that I have read the fore- 
71 going answer by me subscribed, that 1 know the contents 
thereof, that the allegations therein set forth as of mv per¬ 
sonal knowledge are true, and that those set forth upon information 
and belief I believe to be true. 

NELLIE L. PARKER. 


Subscribed and sworn to before me this 29th dav of June \ I) 
1907. J 

[ SEAL -] M. T. CRAWFORD, 

Notary Public. 


i 

Replication to Answer of Joseph Paul. 


Filed October 25, 1907. 


The complainants herein join issue upon the answer of the de¬ 
fendant Joseph Paul. 

KAPPLER & MERILLAT, 
WOLF & ROSENBERG, 

Attorneys for Complainants. 
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Replication to Answer of Myron M. Parker. 

Filed October 25, 1907. 

******* 

The complainants herein join issue upon the answer of the de¬ 
fendant Myron M. Parker. 

KAPPLER & MERILLAT, 
WOLF & ROSENBERG, 

Attorneys for Complainants. 

72 Replication to Answer of Nellie L. Parker. 

Filed October 25, 1907. 

******* 

The complainants herein join issue upon the answer of the de¬ 
fendant Nellie L. Parker. 

KAPPLER & MERILLAT, 
WOLF & ROSENBERG, 

Attorneys for Complainant» 


Amendment to Bill. 

Filed February 26, 1908. 

******* 

Come now the complainants and by leave of Court first had and 
obtained, amend their bill in the above-entitled cause as follows: 

Add to list of complainants in the caption Margaret Hills, Julia 
L. Whitney and the Michigan Trust Co., guardian of Julia L. 1 fills 
and Ruth M. Hills, heirs at law of C. Hubbell Hills, deceased. 

Add to the list of defendants in the caption .J. Donald Cameron, 
John W. Morris, Virginia Danziger and William Hyams, Execu¬ 
tors of the Estate of Max Danziger, deceased; Hattie Norton Lee, 
John Dudley Norton and Mary C. Norton, heirs at law of John D. 
Norton, deceased; L. C. Stanley, Augustus White, Alfred I.. White, 
James II. Swenev, Charles Gans and William Gans trading as Gans 
Brothers, Mary E. Wright, heir at law of M. B. Wright; James T. 

Shaw, John B. Falck, Horace F. f^k, Mary B. a. hin^,t( n, 
73 John S. Sullivan and George P. B. Jackson, Executors and 

Trustees of the Estate of George G. Vest; James B. McCreary, 
Florence A. Patterson, Philip H. McMillan, John H. Patterson, Har¬ 
riett P. Sanders and the Cananea Realty Company, a corporation, 
Sol Haas and Lillie Muchelnaus. 

In the body of the Bill of Complaint at the end of the first para¬ 
graph add to the complainants therein Margaret Hills, Julia L. 
Whitney and the Michigan Trust Co., guardian of Julia L. Hills 
and Ruth M. Hills, heirs at law of C. Hubbell Hills, deceased. 
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su^r^r 8 ™*? 1 : t "'°, add , tl,c . follo " in « defendants, who are 
A r *! 11 ii&lit and as tlie holders of shares or interests in 
the syndicate described in the Bill of Complaint 

Av-ii- ] ' )ol i? ( Cameron, John W. Morris, Virginia Danzieer ..nd 
. nun Ilya,ns, Executors of the Estate of XLcd 

Swoft^rv 0 ! 11 ' D , udle - V ? orto " aIld Mary C. Norton, heire 
I ,, J ° ., n . 1 • ^t'lton. deceased; L. C. Stanley, Almost us White 

M v F t 'n’ • i,, “ ,eS "f S " e " e >’ Cliurlc Gang, t,’ 
-Man E. \\ right, heir at law of M. B Wriirhl • I , ' <]• ’ 

John B. Falck, Horace E Fisk \h ,v >' \\ t ’/ f, *' , Slmw > 
livan and (teoree 1- l> ‘ i , V, ' ”^hington, John S. Sul- 

.•.*.. 

74 YouT'complahi'n™* ' Vrgar e t' fYiA 1"'' I a* * I “wj •, 

M. Hills, heirs a! la, of' C 'liifhheH'ilil? l'' m L ' and Ruth 
interest by reason of patmeiur iem dVe " 0ne '‘"' elfth , 

one-twenty-fourth interest hv reason of „ ’. J , 01,n . u • Morns a 

fourth on account of the t.riginal or.uini/ation'of' 1 M° f '",' C ‘ t ' Venty " 
on assessments made for or on it , T V • n f sau syndicate and 

defendants Virginia Hammer and Wilhin'n' 6 ‘ ‘® 0 . I 'f ranization I the 
Estate of Max Damn--er C I 1,, m , , . I - V ? m 5> K *eeutoi» of the 

reason of payments ofone-hventv-fo'urth""on Zw nt ofthe*^*- 'd 
organization of said syndicate anil on assess no , m *t 
account since organization - the dcfciwlnn/« Tr • ir for or on lts 
Dudley Norton and Man C No,2 S', h wrf ??" J ° hn 

deceased, a three-twenty-fourths interest hv re so!’of' lNorton - 
three-twentv-fourths on account of th,°( Payments of 
syndicate and on asses", el U L c r nr ^-f H, '« a,mation " f «>id 
ization; the defendant fs , 1 °" lts a «™nt since organ- 

reason of payments of one-iwciit v-fourt^m^ b -\ 

organization of said syndicate and on assessm^nte made for”^" 
its account since oroani/'O inn • flio 1 e V I le t01 or on 
75 a one-forty-eighth Cl lv « "t" A "*'* tn * White 

forty-eighth on account of ih > *• V 1 i° I ,a yroents of one- 

syndicate and on assessments made for ol *£ a nization of said 

ization; the defendant Alfred L Whim ., ,n lts ao(, ° lin . t since organ- 
bv reason of payments of one-fortv ei.diil * ono "^ ort y-eighth interest 

.nr,o rt v <lg ,„ h ,„ terat I,. TO r; t . 
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on account of the original organization of said syndicate and on 
assessments made for or on its account since organization; the de¬ 
fendants Charles (Jans and \\ llliam Cans a one-forty-eighth interest 
by reason of payments of one-forty-eigiith on account of the original 
organization of said syndicate and on assessments made for or on 
its account since organization; the defendant Mary E. Wright, widow 
and heir at law of M. B. Wright, a one-forty-eighth interest by 
reason of payments of one-forty-eighth on account of the original 
organization of said syndicate and on assessments made for or on 
its account since organization; the defendant Janies T. Shaw a one- 
forty-eighth interest by reason of payments of one-forty-eighth on 
account of the original organization of said syndicate and on assess¬ 
ments made for or on its account since organization; the defendant 
John B. Falck a one-forty-eighth interest by reason of payments of 
one-forty-eighth on accountof the original organization of said syndi¬ 
cate and on assessments made for or on its account since organization ; 
the defendant Horace F. Fisk a one-fortieth interest by reason of pav- 
ments of one-fortieth on account of the original organization 

76 of said syndicate and on assessments made for or on its ac¬ 
count since organization; the defendant Mary B. Washington 

a one-twenty-fourth inteerst bv reason of payments of one-twenty- 
fourth on account of the original organization of said syndicate and 
on assessments made for or on its account since organization; the 
defendants John S. Sullivan and (Jeorge i\ B. Jackson, Executors 
and Trustees of the Estate of (ieorge b. Vest a one-twenty-fourtli 
interest by reason of payments of one-twenty-fourth on account of 
the original organization of said syndicate and on assessments made 
for or on its account since organization; the defendant James lk 
McCreary a one-twenty-fourth interest by reason of payments of 
one-twenty-fourth on account of the original organization of said 
syndicate and on assessments made for or on its account since organ* 
ization; defendant Sol Haas a one-fortieth interest by reason of pay¬ 
ments of one-fortieth on account of the original organization of said 
syndicate and on assessments made for or on its account since organ¬ 
ization; the defendant Lillie M. Muchelnaus a one-eightieth interest 
by reason of payments of one-eightieth on account of the original 
organization of said syndicate and on assessments made for or on 
its account since organization; the defendant Florence A. Patterson 
a one-eightieth interest by reason of payments of one-eightieth on 
account of the original organization of said syndicate and on assess¬ 
ments made for or on its account since organization; the defendant 
Philip II. McMillan a one-twenty-fourtli interest by reason of pay¬ 
ments of one-twenty-fourtli on account of the original or- 

77 ganization of said syndicate and on assessments made for or 
on its account since organization: the defendant John II. 

Patterson a one-eightieth interest by reason of payments of one- 
eightieth on account of the original organization of said syndicate 
and on assessments made for or on its account since organization; 
the defendant Harriet P. Sanders a one-twenty-fourth interest by 
reason of payments of one-twenty-fourtli on account of the original 
organization of said syndicate and on assessments made for or on 

6—2592a 
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its account since organization; and the defendant the Cananea 
Co. a one-twelfth interest hy reason of payments of one-twelfth on 
account of tlie original organization of said syndicate and on assess¬ 
ments made for or on its account since organization. 

AVOLF & ROSENBERG, 

K APPLE R & ME RILL AT, 

Attorneys for Complainants. 

(Endorsed:) Leave granted to amend Bill. Ilarry M. Clabaugh, 
Chief Justice. 


Subpoena to Answer. 
Issued February 2 b, 1908. 


Ihe President of the Lnited States, To 8 . J. Donald Cameron, 
9. John W. Morris, 10. Virginia Danziger & 11. William llyams, 
Executors of Max Danziger, 12 . Hattie Norton Lee, 13. John 
78 Dudley Norton & 14. Mary C. Norton, 15. L. C. Stanley, 16. 

Augustus White, 17. Alfred L. Wh itc, 18. James n. fcjweney, 
19, Charles Gans, 20. William Gans, 21. Mary E. Wright, 22 . James 
T. Shaw, 23. John B. Falck, 24. Horace F. Fisk, 25. Mary B. Wash¬ 
ington, 26. John S. Sullivan A: 27. Geo. P. B. Jackson, Exrs. A Trs. 
Estate of Geo. G. A est, 28. James B. McCreary, 29. Florence A. 
Patterson, 30. Philip II. McMillan, 31. John II. Patterson, 32. Har¬ 
riett, P. Sanders, 33. Cananea Realty Co., 34. Sol. Haas & 35. Lillie 
Muchlenaus, Defendants. 

You are hereby commanded to appear in this Court at its first 
Special Term, occurring ten days after service of this subpoena, 
exclusive of Sundays and legal holidays, and answer the exigency 
of the amended Bill, under pain of attachment, and such other 
process of contempt as the Court shall award. 

AVitness, the Honorable Ilarry M. Clabaagh, Chief Justice of said 
Court, the 26" dav of Feb. A. D. 1908. 

[seal.] ‘ JOHN R. YOUNG, 

Cleric 

By F. E. CUNNINGHAM, 

Assistant Clerk. 


Marshal’s Return. 

Summoned defendants as follows, Nos. 9 & 28 personally Feb. 26 
1908. No. 21 personally March 4, 1908. All other within named 
defendants not to be found Feb. 28, 1908. 

AULICK PALMER, Marshal. 

II. 


Memorandum. 

March 4, 1908—Affidavit as to non-residence and jurat, filed. 
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79 Answer of James B. McCreary. 

Filed March 18, 1908. 

* * * * * * * 

In answer to the bill of complaint of the above named complain¬ 
ants, I, James B. McCreary, say as follows: 

On or about the 5th day of April, 1894, I purchased from the de* 
fendant Myron M. Parker a certificate of a one-twenty-fourth in- 
aerest in the Marshall B rown Sndicate, paying for the same, ac¬ 
cording to my best recollection, the sum of Forty-two hundred 
($4,200.00) dollars. The said purchase was made by me under¬ 
standing that the said Myron M. Parker was the owner of the said 
certificate, that I was dealing with him as the vendor, and with no 
representation by him that he was selling to me without profit. Up- 
on these facts, I have been unable to accede to the request of the 
complainants, or of their solicitors, that I should join with them 
as complainants in the bill. 

james b. McCreary. 


District of Columbia, ss: 

1, James B. McCreary, on oath say that I have read the fore¬ 
going answer by me subscribed, that I know the contents thereof, 
that the allegations therein set forth as of my personal knowledge 
are true, and that those set forth upon information and belief I be¬ 
lieve to be true. 

JAMES B. McCREARY. 

Subscribed and sworn to before me this 7th day of March, A. D. 
1908. 

[seal.] WALTER S. T. BROWN, 

Notary Public, D. C. 

80 Answer of Mary E. Wright. 

Filed May 12, 1908. 

******* 

This defendant for answer to said amended bill of complaint 
says: 

She is the widow of Myron B. Wright, who died in Trenton Cana¬ 
da, on the 13 day of November, 1894, intestate; that at the time of 
his death said Myron B. Wright was the owner of a one-forty-eighth 
interest in the Marshall, Brown Syndicate, mentioned in said bill of 
complaint; that said Myron B. Wright left him surviving as his 
next of kin and heirs at law, his widow, this defendant, and two 
children, Albert Wright and Clarence E. Wright; that one of said 
children, Albert Wright, died intestate on the 14 day of November, 
1894, and that this defendant as his mother, and heir at law and 
next of kin, thereupon became vested with the share of said deceased 
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son in said syndicate; and as the widow and next of kin of said 
Myron B. \\ right she became entitled on his death, to one-third of 
tlie interest in said Syndicate of which he died seized and possessed. 
This defendant is now the owner of a two-thirds undivided share 
in the interest in said Syndicate of which her husband, said Mvron 

« 7 »' 

B. M right, died seized and possessed, and her son, Clarence E. 
Wright is the owner of the remaining portion of said interest. 

Except as above stated, this defendant has no such knowledge, 
information or belief as will enable her to either admit or deny any 
of the allegations of the amended hill of complaint in this 
(SI cause, relative to the interests of the parties complainant and 
defendant, or the alleged frauds mentioned in said amended 
bill of complaint. 

MARY E. WRIGHT. 

WILLIAM K. QLINTER. 

L. BERT NYE, 

Solicitors for I)< fendant Mary E. Wright. 


I. Mary E. Wright, on oath say that 1 have read the foregoing 
answer by me subscribed and know the contents theitof; that the 
facts therein stated of my own knowledge are true; and that those 
stated as upon information and belief. 1 believe to be true. 

MARY E. WRIGHT. 


Subscribed and sworn to before me, this 6th dav of May., 1908. 
[seal.*] CLARENCE DODGE. 

Notary Public, I). C. 


Answer of Alfred L. Augustus White. 

Filed June 3, 1908. 

******* 

The defendants. Alfred L. White and Augustus White, answering 
the bill of complaint in the above entitled cause, say, as follows: 

We admit that we, each, are the holders of a 1/48 interest in the 
Marshall Brown Syndicate, the purchase of which—as also the pur¬ 
chase of a 1/24 interest by the late Max Danziger—was negotiated 
with the defendant, Alfred L. White, hv the defendant, 
82 Myron M. Parker, unaccompanied, however, by any repre¬ 
sentations on his part that we were purchasing on the same 
basis as the organizers of the Syndicate, or on the “ground floor,” 
or that we would share the profits equally with the organizers, as 
alleged in the hill. No such representations were made by said 
Parker nor were the interests purchased with any understanding 
upon our part that said Parker was acting in the matter without 
expectation of a commission or profit. The defendant, Alfred L. 
White, who alone had any communication with said Parker upon 
the subject, bought the interests because he considered the invest¬ 
ment an advantageous one and likely to result in considerable profit 
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to the investors upon the basis at which the shares were offered to 
them, namely, on the basis of Thirteen Hundred Dollars ($1,300) 
per acre as the purchase price of the tract of land referred to in the 
bill of complaint. We are satisfied with the manner in which the 
defendant has discharged his duties as Trustee, and we oppose the 
application of the complainants for his removal. 

AUGUSTUS WHITE. 

ALFRED L. WHITE. 

JOHN WALLACE PAGE. 

.T. J. DARLINGTON, Solicitor. 

State of New York, 

County of New York, ss: 

We, Augustus White and Alfred L. White, on oath say that we 
have read the answer by me and by my co-defendant sub- 
83 scribed, and know the contents thereof; that the allegations 
therein set forth as of our personal knowledge are true, and 
that those set forth upon information and belief we believe to be 
true. 

AUGUSTUS WHITE. 

ALFRED L. WHITE. 

Subscribed and sworn to before me this fourth day of April, A. D., 
1908. 

[seal.] JOHN WALLACE PAGE, 

Notary Public, Kings Co., 

Certificate Filed in New York Co. 


Answer of Harriet P. Sanders. 

Filed June 3, 1908. 

******* 

The defendant Harriet P. Sanders, answering the bill of the above 
named complainants, says that she is the holder of a 1 24 interest 
in the Marshall Brown Syndicate, which was subscribed for by her 
late husband at the suggestion, as she is informed and believes, and 
therefore avers, of the defendant Lawrence Sands, the defendant 
Myron M. Parker being unconnected with the transaction in so 
far as he is advised. She is satisfied with the manner in which 
the defendant Parker has performed his duties as trustee, and is 
opposed to the application of the complainants for his removal. 

And, having fully answered, she prays that she may be hence 
dismissed with her reasonable costs. 

HARRIET P. SANDERS. 

,T. J. DARLINGTON, Solicitor. 


84 State of California, 

County of Los Angeles, ss: 

I, Harriet P. Sanders, on oath say that I have read the foregoing 
answer by me subscribed, and know the contents thereof, that the 
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allegations therein set forth as of my personal knowledge are true, 
and that those set forth upon information and belief 1 believe to be 
true. 

HARRIET P. SANDERS. 


Subscribed and sworn to before me this 27th day of March A D. 
1908. 


[seal. J 

My com#, expire- June 19th, 1911. 


F. A. HOVEY, 

Notary Public. 


Answer of Mary B. Washington. 

Filed June 3, 1908. 

******* 

J he defendant Mary B. \\ ashington, for answer to the bill of com¬ 
plaint in the above entitled cause, states that she is the owner of a 
1/24 interest in the Marshall Brown Syndicate; that her purchase 
of her said interest was not made through the instrumentality of the 
defendant Myron M. Parker, nor was he in any way connected 
therewith. She believes it to be to the best interests of herself and 
the other members of the said Syndicate that he be retained in his 
position of trustee, and she accordingly opposes the application of 
the complainants for his removal. 

MARY B. WASHINGTON. 

J. J. DARLINGTON, Solicitor. 


85 State of Tennessee, 

Bounty of Robertson, ss: 

I, Mary B. ashington, on oath say that I have read the fore¬ 
going answer by me subscribed, and know the contents thereof; that 
the allegations therein contained are true to the best of my knowl¬ 
edge, information and belief. 

MARY B. WASHINGTON. 


Subscribed and sworn to before me this 23" day of March A. D. 
1908. 


[seal.] 

My Com. Expires Oct, 17, 1909. 


B. F. ALLNUTT, 

Notary Public. 


Answer of Cananea Realty Co. 
Filed June 3, 1908. 


The Cananea Realty Company, S. A., a body corporate, made de¬ 
fendant by an amendment to the bill in the above entitled cause for 
answer thereto says that it is the owner of a 1/12 interest in’ the 
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Marshall Brown Syndicate, as alleged in the bill; that the same was 
not acquired by it through any representation upon the part of the 
defendant Myron M. Parker, or of any one else, that this defendant 
was being admitted on the same basis as the organizers of the Syn¬ 
dicate, or on the “ground floor,” or that it would share the profits 
equally with the organizers, or that the latter had organized 
86 or promoted the Syndicate without profit to themselves. It 
has no ground of dissatisfaction with either its purchase of 
its interest, or with the investment itself, nor with the performance 
of his duties by the defendant Myron M. Parker, surviving trustee, 
whose performance of his duties has been, in its judgment, correct 
and beneficial, and whose retention as the Syndicate trustee it be¬ 
lieves essential to the best interests of all concerned. 

[seal.] CANANEA REALTY COMPANY, 

By C. E. WISWALL, Prudent. 

J. J. DARLINGTON, Solicitor. 

Territory of Arizona, 

County of Cochise, ss: 

I, C. E. Wiswall, on oath say that I am the President of the 
Cananea Realty Company, and that I am authorized by it to make 
this affidavit on its behalf; that I have read the foregoing answer by 
the said Cananea Realty Company S. A. subscribed, by me as its 
President, and know the contents thereof; that the allegations 
thereof; that the allegations therein® set forth as of my personal 
knowledge are true, and that those set forth upon information and 
belief I believe to be true. 

C. E. WISWALL. 


Subscribed and sworn to before me this 26" day of March A. D. 


1908. 

[seal.] 

H. H. TALIAFERRO, 

My commission 
*/ 

expires December 29, 1910. 

Notary Public. 

87 

Answer of Sol. Haas. 


* * 

Filed June 3, 1908. 

* * * 

* * 


The defendant Sol Haas, for answer to the bill of complaint in 
the above entitled cause, says as follows: 

I am the owner of a l/40th interest in the Marshall Brown Syn¬ 
dicate, which interest, according to my information, was originally 
subscribed by E. Fountain, one of the Western subscribers, and 
later acquired by me through purchase, of which investment I am 
satisfied. I have no reason to be dissatisfied with the defendant, 
Parker, as trustee, and believe the performance of his duties to have 
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been judicious and in the best interests of the Syndicate holders, 
ami 1 respectfully request the court that the application of the com¬ 
plainants for his removal be denied. 

SOL HAAS. 

J. J. DARLINGTON, Solicitor. 


State of California, 

County of -; 

1, Sol Haas, on oath say that I have read the foregoing answer by 
me subscribed, and know the contents thereof; that the allegations 
therein set forth as of my personal knowledge are true, and that 
those set forth upon information and belief 1 believe to be true. 

SOL HAAS. 

Subscribed and sworn to before me this 11th day of April A D 
1908. 

[seal.] J. EUGENE LAW, 

Xotary Public in and for Los Angeles Co., Cal. 

88 Answer of Lillie 31. Muchelnaus. 


Filed June 3, 1908. 

******* 

Answering the bill ol complaint ol the above named complain¬ 
ants, 1 admit that I am the holder of a l/80th interest in the Mar¬ 
shall Brown Syndicate, subscribed and paid for originally, accord¬ 
ing to my understanding, by Messrs. Folk and Weeks, two of the 
Mestern subscribers, who subsequently sold their interest to the 
defendant Myron M. Parker, from whom I acquired the same. I 
believe that the defendant Parker has performed his duties as trustee 
conscientiously and efficiently, and that he is qualified by his ability 
and experience to serve the interests of the shareholders"better than 
any other trustee who is likely to be appointed, and I desire that he 
be retained as trustee for the Svndicate. 

LILLIE M. MUCHELNAUS. 

J. J. DARLINGTON, Solicitor. 


State of Ohio, 

County of Tuscarawas, ss: 

I, Lillie M. Muchelnaus, on oath say that I have read the fore¬ 
going answer by me subscribed, and know the contents thereof; 
that the allegations therein set forth as of my personal knowledge 
are true, and that those set forth upon information and belief I be¬ 
lieve to be true. 

LILLIE M. MUCHELNAUS. 

Subscribed and sworn to before me this 1st day of April, A. D. 

1908. 

t SEAL -] F. J. RUSSELL, 

Notary Public. 
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Answer of Elizabeth C. Norton. 
Filed August 14, 1908. 


The above named defendant, Elizabeth C. Norton, saving and re¬ 
serving to herself all benefit and advantage of exception that may 
he had or taken to the said hill of complaint, for answer thereto, or 
to so much thereof as she is advised it is material or necessary for 
her to make answer unto, answering says: 

1-2. This defendant admits upon her information and belief, for 
the purposes of this suit, that the residences of the parties to the bill 
and the capacities in which they sue and are sued, to be as set forth 
in the first and second paragraphs thereof, except that this defendant 
is Administratrix of the estate of John D. Norton, deceased, and not 
Executrix. 

8-6. This defendant further answering says that John D. Norton 
died intestate at Pontiac, Michigan on or about the 18th day of 
March, 1895, and that the undersigned, Elizabeth C. Norton, is the 
widow of said John 1). Norton, and was subsequently appointed Ad¬ 
ministratrix of his estate by the Probate Court for the County of 
Oakland, in the State of Michigan, and still continues to act in that 
capacity, and that this defendant has no personal knowledge relat¬ 
ing to the matters set forth in said hill of complaint prior to the 
date of the death of said John D. Norton, except what she learned 
from the said John D. Norton in his lifetime and from what is 
disclosed bv information furnished her bv others and her 

*j 

90 own investigation of the facts and circumstances of the case, 
but she admits that the said John D. Norton subscribed for 
two-twentv-fourths interest in Marshall Brown Syndicate, and that 
he subsequently purchased the interest of E. C. Bowling, being a 
one-twenty-fourth thereof, and that this defendant as Administratrix 
aforesaid, represents a three-twenty-fourths interest in said Syndi¬ 
cate. 

That she has no personal knowledge about the various transactions 
set forth in said hill of complaint, except upon information and be¬ 
lief and she therefore leaves the complainants to such proof thereof 
as they may deem material, hut this defendant avers that no one of 
the present Syndicate was induced to purchase any share therein by 
the said John D. Norton, and she denies each and every allegation 
with reference to any inducements having been held out by the 
said John D. Norton to any person to invest in said Syndicate, and 
denies each and every allegation in said hill of complaint from which 
the conclusion is sought to he established that there was any wrong¬ 
ful or improper act or doing on the part of John D. Norton in his 
lifetime with reference to said Syndicate or the property purchased 
thereby. 

7. With reference to the ownership of the three-twenty-fourths 
certificates in said Marshall Brown Syndicate, this defendant further 

7—2592a 
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answering says that in November 1904, she transferred said certifi¬ 
cates to the First Commercial Bank of Pontiac, Michigan as collat¬ 
eral security for loans to her as Administratrix aforesaid, and that 
said Bank still holds said certificates as such collateral se- 
91 curity for the payment of the indebtedness held by said Bank 
against the estate of John I). Norton, amounting to the sum 
of, to-wit, fifteen thousand dollars, or thereabout. This defendant 
further answering denies upon her information and belief that John 
D. Norton in his lifetime received any illegal commissions as charged 
in said bill of complaint, or at all. 

8. This defendant admits upon her information and belief that 
the defendant Myron M. Parker has been the active managing trus- 

^. ndicate since its formation and since the death of John 
D. Norton has been the sole trustee in charge of its affairs, but as to 
the other allegations in said paragraph, this defendant has no knowl¬ 
edge. 

9. This defendant has no personal knowledge with reference to 
the allegations of paragraph nine and leaves the complainants to 
such proof thereof as they may deem material. 

10. This defendant answers the tenth paragraph in like manner. 

11. And this defendant further denies that the complainants are 
entitled to the relief or any part thereof in said bill of complaint 
demanded as against this defendant, and therefore pravs to be dis¬ 
missed with her costs in this behalf most wrongfully sustained. 

ELIZABETH C. NORTON, 
Administratrix of Estate of John D. Norton, Deceased. 

State of Michigan, 

County of Oakland, ss: 

On this 12th day of August, A. I). 1908, before me, a 
ta ( Public in and for said County, personally came the 
above named Elizabeth C. Norton and made oath that she 
has heard read the foregoing answer by her signed, and knows the 
contents thereof and the same is true of her own knowledge, except 
as to the matters therein stated on information and belief, and as 
to those matters she believes them to be true. 

SAMUEL J. PATTERSON, 

Notary Public, Oakland County, Michigan. 

My Commission expires Aug. 19th, ’09. 

93 Answer of Harriet Norton Lee, John D. Norton, Jr., and 

Mary C. Norton. 

Filed August 14, 1908. 

******* 

The above named defendants, Harriet Norton Lee, John I). Nor¬ 
ton, Jr., and Mary C. Norton, saving and reserving to themselves 
all benefit and advantage that may be had or taken, to said bill of 
complaint, for answer thereto, or to so much thereof as they are 
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advised it is material or necessary for them to make answer unto, 
answering say: 

1. That John I). Norton died intestate on or about the 18th day 
of March, 1895, and that these defendants are his children and heirs- 
at-law. 

2. That at the time of his death he was the owner of three-twenty- 
fourths interest in the Marshall Brown Syndicate, so-called, and ac¬ 
cording to their information and belief, the said John D. Norton 
subscribed for two-twenty-fourths interest in said Syndicate and sub¬ 
sequently purchased the interest of E. C. Bowling therein, and that 
Elizabeth C. Norton, Administratrix of said estate, at the request 
of these defendants, pledged said certificates for shares in said Mar¬ 
shall Brown Syndicate as collateral security for the payment of in¬ 
debtedness owing by said estate to First Commercial Bank of Pont¬ 
iac, Michigan, in November, 1904, and that said shares are still held 
by said Bank as collateral security. 

8. That these defendants have no personal knowledge in relation 
to the various transactions set forth in said bill of complaint, 
94 but they deny upon their information and belief each and 
every charge and allegation in said bill of complaint which 
alleges, or infers, or charges any misrepresentation, concealment or 
other act of wrong-doing on the part of John D. Norton with refer¬ 
ence to said Syndicate or property, and further deny upon their in¬ 
formation and belief that the said John D. Norton induced any 
present number of the Syndicate to invest any money therein. 

4. These defendants having no personal knowledge with refer¬ 
ence to the transactions complained of, are unable to answer further, 
and while they deny the wrongful actions charged against John D. 
Norton in said bill of complaint upon their information and belief, 
they leave the complainants to their proofs thereof and pray to be 
dismissed with their costs in this behalf most wrongfullv sustained. 

HARRIETT NORTON LEE, 

JOHN DUDLEY NORTON, Jr., 
MAY C. NORTON, 

Defendants. 

Ansiver of W. W. Hannan. 

Filed August 31, 1908. 

♦ ***♦♦♦ 

The above named defendant W. W. Hannan, saving and reserv¬ 
ing to himself all benefit and advantage of exception that may be 
had or taken to the said Bill of Complaint for answer 
95 thereto as he is advised it is material or necessary for him 
to make answer unto, answering says: 

1-2. This defendant admits upon his information and belief for 
the purposes of this suit that the residences of the parties to the 
said Bill and the capacities in which they sue and are sued, to be 
as set forth in the first and second paragraphs thereof. 

3-6. This defendant further answering denies that he, in any 
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manner, solicited or induced the complainants or any of them to 
join in the syndicate for the purchase of the Marshall Brown tract 
of land; he denies that he stated to the persons who were solicited 
to become members of the syndicate that he and others had an 
opportunity to purchase the land at an exceptionally low price, or 
that the tract was too large to Ik? handled except by a number ot 
persons combining their capital or that the said land would cost 
from the then owner or owners $240,000.00, or that lie or any ot 
the defendants desired to interest the complainants and others in its 
purchase on equal terms with the organizers of the syndicate, and 
denies that he had any negotiations or talk with the complainants 
or any of them in connection with the organization of said syndi¬ 
cate, and denies that he stated to any member of the syndicate that 

«/ 

he would enter on equal terms with the organizers or promoters as 
charged in said Bill of Complaint or at all, but admits that he as¬ 
sisted in the organization of said syndicate on a basis of $1,300.00 
per acre for the Marshall Brown tract. But denies that he had any¬ 
thing to do with obtaining or inducing any of the complainants to 
become a member of said syndicate or to incest any money therein. 
And avers that so far as his actions or conduct are concerned 

96 with reference to placing the matter before Michigan mem¬ 
bers of the syndicate it was with a full statement of the exact 

facts in the case without any concealment or misrepresentation in 
anv manner whatsoever. 

c 

And this defendant further answering says that in January 1902 
this defendant and C. A. Beardsley were in Washington, 1). C., and 
inquired about investments, and tlie attention of this defendant and 
said Beardsley was directed to the Brown farm tract and the facts 
that Lawrence Sands was organizing a syndicate upon the basis of 
$1,300.00 per acre, and subsequently this defendant and the said 
Beardsley obtained the right to place the untaken interests in the 
said syndicate until the first day of March 1902, and should receive 
a commission therefor if they succeeded in doing so, and subse¬ 
quently this defendant and the said C. A. Beardslee obtained the 
subscriptions of certain members of the syndicate residing in Michi¬ 
gan hut the same was done without any misrepresentation, fraud 
or concealment. 

And this defendant denies each and every of the allegations of 
wrong doing, in connection with said syndicate and the organiza¬ 
tion thereof, in so far as the said allegations apply to him. 

And this defendant further answering denies any dealings between 
himself and the complainants or any of them, with reference to the 
organization of said syndicate. And this defendant admits that he 
is the owner of a 1-60 certificate in said syndicate but denies that he 
received the same without consideration as charged in said Bill of 
Complaint. 

7. This defendant denies upon his information and belief 

97 the allegations in paragraphs seven, so far as the statements 
therein contained relate to this defendant. 

8. This defendant neither admits nor denies the allegations of 
Paragraph eight, for the reason that he has no personal knowledge 
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in regard thereto and therefore leaves the complainants to such proof 
thereof as they may deem material. 

0. This defendant admits the allegations of paragraph nine upon 

information and belief, to be true. 

10. This defendant denies upon his information and belief 
the allegations in paragraph ten and avers that the best interests of 
the syndicate in his judgment require the retention of Myron M. 
Parker as trustee. 

11. And this defendant further anwsering denies that the said 
complainants are entitled to the relief or any part thereof in their 
said bill of complaint demanded and he prays to he dismissed with 
his reasonable costs in this behalf sustained. 

W. W. HANNAN, Defendant. 


98 Answer of Louis C. Stanley. 

Filed August 15, 1908. 

******* 

The defendant, Louis C. Stanley, for answer to the bill of com¬ 
plaint in the above entitled cause, answering, says: 

On or about the 6th day of April, 1892, I purchased a certificate 
for a one-twenty-fourth (i-24) interest in the Marshall Brown Syn¬ 
dicate through the defendant, Carleton A. Beardsley, paying there¬ 
for the sum of Three thousand, three hundred, thirty-three & 33- 
100 Dollars ($3,333.33). At that time I had not had any com¬ 
munications with the defendant, Myron M. Parker in any way, oral 
or in writing, directly or indirectly. I had no more than heard he 
was to be one of the trustees, and that by reputation he was well 
fitted to perform the duties of such trustee. 

Before making such purchase, the only one 1 saw or heard from 
regarding the property was the said Beardsley, and before making 
the same, I learned from the said Beardsley in conversation that 
the property was easily worth the price we were paying, which was 
said to be Thirteen hundred Dollars ($1,300) an acre and that the 
property had good prospects of an advance. 

After making this purchase, I talked with John D. Norton, 
mentioned in the bill of complaint, who told me he had been to 
Washington, had looked at the property and the vicinity and in fact 
the outskirts of the city on all sides, and that it was his conserv¬ 
ative and sound judgment that the property was easily 
99 worth Thirteen hundred Dollars ($1,300) an acre and had 
good prospects to advance in value. 

I understood in a general way from Beardsley that we in Michi¬ 
gan were all paying the same rate or price. I have an impression 
that he told me that all who went into it were paying the same rate, 
but as to this 1 do not definitely recall. I am certain, however, that 
nothing was said as to whether the defendant, Parker, was or was 
not to have an interest and equally certain that nothing was said 
as to the price it would cost the said Parker to buy his share, if he 
bought any. 
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I respectfully ask the court, so far as I properly may do so that 
the said Parker be retained as trustee and not removed. I am well 
satisfied with his administration. 

LOUIS C. STANLEY. 

State of Michigan, 

County of Wayne, ss: 

I, Louis C. Stanley, on oath, would say I have read the foregoing 
answer by me subscribed, that I know the contents thereof, that 
the allegations therein set forth as of my personal knowledge are 
true and that those set forth upon information and belief, 1 believe 
to be true. 

LOUTS C. STANLEY. 

Subscribed and sworn to before me, a Notary Public, in and for the 
said State and County, this 3rd dav of July, A. D. 1908. 

[seal. ] ’ * HENRY A. HARMON, 

Notary Public, Wayne County, Michigan. 

My commission expires March 13, 1909. 
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Joinders of Issue. 


Filed December 18, 1908. 


The complainants herein join issue upon the separate and several 
answers filed herein of the defendants Mary B. Washington; Sol 
Haas; Harriet P. Sanders; James B. McCreary; Cananea Realty Co.; 
John S. Sullivan and George P. B. Jackson as Executors and Trus¬ 
tees of George G. Vest, deceased; Mary E. Wright; Lillie Muchel- 
naus; Augustus White; Elizabeth C. Norton, Executrix of the Estate 
of John I). Norton; Alfred L. White; W. W. Hannon; L. C. Stanley; 
J. Donald Cameron; Harriet Norton Lee, John Dudley Norton and 
Marv C. Norton, heirs at law of John D. Norton, deceased. 

WOLF & ROSENBERG, 
KAPPLER& MERILLAT, 
Attorneys for Complainants. 


Memorandum. 

December 18, 1908—Proof of Publication Washington Herald 
and Washington Law Reporter, and affidavit of C. H. Merillat as to 
mailing notices filed. 

101 Order for Commission to Issue. 

Filed April 12, 1910. 

* ***** * 

It is by the Court this 12th day of April, A. D., 1910, Adjudged 
and Ordered that Charles K. Allen, Esquire, whose address is at the 
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United States Express Building, Rector Street, New York City, be, 
and he hereby is appointed a Commissioner with full power and 
authority to take the oral deposition of A. L. White, Esquire, 62 
Cedar Street, New York City, a witness called on behalf of the 
plaintiffs. 

And it is further Adjudged and Ordered that the Clerk of this 
Court forthwith issue said Commission to the said Charles K. Allen, 
esquire. 

By the Court: 

THOS. H. ANDERSON, Justice. 


Subpoena ad Test. 

Duces tecum. Issued May 5, 1910. 

3k s}: sjt % sfc jfc j|t 

The President of the United States to Myron M. Parker, Greeting: 

You are hereby commended to appear as witness for the plaintiff 
before Edwin L. Wilson, Examiner, at Office Kappler & Merillat 
Room 728 Bond Building 14th & N. Y. Avenue, on the 7th 

102 day of May, 1910, at 2 o’clock p. m., and bring with you 
all letters in your custody or control received by you from 

November 1891 to July 1, 1892 relating to the Marshall Brown Farm 
Syndicate; your letter press books for the years 1891 A 1892 con¬ 
taining letters written by you relating to the Marshall Brown Farm 
Syndicate A your letter press books for months of January, February, 
A March 1895 containing letters written by you to Flora Patterson 
A Lillie Muchelnaus concerning shares in the Marshall Brown 
Farm Syndicate and not depart without leave. 

Witness, The Honorable Harry M. Clabaugh, Chief Justice of 
said Court this 5" day of May, A. D. 1910. 

[seal.] J. R. YOUNG, Clerk. 

By F. E. CUNNINGHAM, 

Ass’t Clerk. 

Endorsed: Let this writ issue. Job Barnard, Justice. 

Marshal's Return. 

Summoned Myron M. Parker personally. 

May 6, 1910. 

[seal.] AULICK PALMER, Marshal. 

103 Opinion of the Court. 

Filed February 6, 1913. 

* a*c 3)e * * * * 

The original bill in this case was filed by James Lansburgh, Julia 
Luchs and Abraham D. Prince, as plaintiffs, against Myron M. 
Parker, Nellie L. Parker, Joseph Paul, Lawrence Sands, Elizabeth 
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C. Norton, Executrix of the estate of John D. Norton, W. W. Han¬ 
non and Carlton A. Beardsley. Plaintiffs, on behalf of themselves 
and all of the other members of a so-called “syndicate*’ similarly 
situated as beneficiaries under a deed in trust and agreement, at¬ 
tached to the bill as an exhibit, seek to recover from all of the de¬ 
fendants excepting Nellie L. Parker, secret profits alleged to have 
been made by them in the formation of the said “Syndicate.” The 
bill was amended by adding as plaintiff an interest owned by the 
representatives of one Hill, and by adding as defendants the remain¬ 
ing individuals composing the said syndicate. 

The principal allegations of the bill are that Paul, Parker, Sands, 
Norton, Beardsley and Ilannon induced the plaintiffs and other 
persons to join in a syndicate to buy a tract of land designated as the 
Marshall Brown tract by telling them that they, the defendants 
had an opportunity to purchase at an exceptionally low price by 
combining the capital of various persons, but that the tract was 
too large to be handled except by a number of persons combining 
their capital; that the tract would cost from tlie then owners the 
sum of $240,000, and that they desired to interest the plaintiffs 
and others to purchase on equal terms with themselves; that 

104 the parties named, were, unknown to plaintiffs, part owners 
of a syndicate already owning the aforesaid Marshall Brown 

tract and all had pecuniary interests in the sale of the said land 
adverse to those of the plaintiffs: that Parker, Sands, Norton, Beards¬ 
ley and Hannon represented to plaintiffs and others that the cost 
of the land from its owners and the lowest price that it could be 
purchased for was about $237,000 being at the rate of $1,300, per 
acre and that all except $167,000 would have to be paid in cash, 
the balance to be paid in notes secured on the property; that the 
syndicate would be organized in twenty-fourths, requiring a pay¬ 
ment of $3,333.33 cash on each share: that complainants relied upon 
the representations and statements and made no investigation; that 
defendants further represented that plaintiffs would go into the syn¬ 
dicate on the “ground floor”; that defendants studiously concealed 
from complainants that they were already interested as owners of 
the land “or as pecuniarily interested therein”; that they have only 
learned recently that the statements made by the defendants that 
all would enter the syndicate on equal terms were untrue and that 
by means of the organization of the syndicate that they had been 
defrauded out of the difference between the price at which the de¬ 
fendant had bought the land and the price at which the same was 
turned over to complainants. 

The bill further avers, that the defendants settled with the former 
owners of the land on a basis of $1,000 per acre, thus making an 
illegal profit of $300 per acre and that the complainant Lansburgli 
is the owner of a one-twenty-fourth share, the plaintiff Luehs 

105 of a one forty-eighth share and Prince of a one forty-eighth 
share. 


ants 


The prayers of the bill are for discovery against each of the defend- 
ts, injunction and an accounting “of all acts and doings of each 
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of the defendants with reference to the formation or conduct of the 
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real estate described and that each and all of the defendants shall 
be required to account to your complainants and others similarly 
situated for such moneys as the court may find to be due from them 
and each of them to your complainants and others similarly situated 
on account of any of the matters and things the subject of this 
bill”; that the syndicate be wound up, and for general relief. 

Separate answers were filed by most of the defendants. In those 
filed by Parker and Paul the allegations of the bill are specifically 
denied. The individual answers of many of the other defendants 
deny generally that fraudulent representations were made to them 
to induce their purchase of their interests in the syndicate, and 
request the retention of Parker as Trustee. The defendant Sands 
filed no answer. 

From the mass of testimony taken in the case the following state¬ 
ment of facts is thought to give a fair history of the transaction 
which is the basis of the litigation. 

Prior to April 1, 1891, a tract of land containing 183 acres 30 
perches, lying north of A\ ashington and on the East side of the old 
Washington and Rockville Turnpike (now Georgia Avenue) was 
owned by an unincorporated company of persons (locally 

106 called a “syndicate”) the legal title being in two trustees, 
George C. Emmons and Mvron M. Parker. Of the equitable 

owners, the defendant Paul had four twentieths, Sands had two 
twentieths and Parker one fortieth. Shortly after April 1, 1891, the 
equitable owners joined in a paper-writing (which is described as 
an option in the testimony, and which may, for convenience, be so 
designated herein) the substance of which is as follows: It is directed 
to Emmons and Parker, I rustees of Brown Farm Syndicate and 
recited that in accordance with the action of the meeting of the 
parties interested held April 14, 1891, the Trustees were directed 
to sell the property at not less than $1,000 an acre and that the sale 
might be made by any party or parties interested and that theyare ad¬ 
vised that the sale has been consummated by Lawrence Sands and 
others; they therefore ratify and confirm a sale for $1,000 per acre, 
and direct the Trustees to convey on terms*specified in the writing. 
After all the other parties had signed, one equitable owner appended 
his consent under date of April 18th, 1802. 

So far as the testimony dicloses, this option played no part in the 
transaction until the summer of 1891 when Parker met Sands and 
asked him how he was getting along; and he (Sands) said he had 
secured purchasers for more than half the shares, mentioning the 
names of several prominent persons. 

In the fall of 1891, Sands came to Parker’s office and said that 
he was unable to complete the syndicate, and asked if Parker could 
get some one to fill up the syndicate for him. Parker had met a 
real estate man named Hannan, in Detroit, Michigan, the 

107 previous winter. Tie told Sands he had better give him a 
copy of the option which he would send to Hannan, which 

was done on a letter dated November 26, 1891. Nothing seems to 
have been done by Hannan until about January 16, 1892. when 
he came to Parker’s office in Washington with the defendant Beards- 
8—2592a 
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ley, whom Parker had never met. Parker introduced them to Sands 
who told them that if — would till up the syndicate he would allow 
them as commission the difference between $1,000 and $l,->00 pel 
acre whereupon Hannan said he would undertake it. On februars 
4, 1892, he wrote Parker that ‘‘we have already passed the $200,000 
mark and expect to close in a few days. Later, on March 2nd oi 
3rd, 1892, he again wrote Parker that some ot his people had with¬ 
drawn and he did not think he would he able to till up the syndicate, 
asking Parker to get the remaining subscriptions on which he 
would allow him the same commission he was getting. Parker 
thereupon proceeded to obtain subscriptions for six interests or six 
twenty-fourths representing 4o.7o acres on which his profits at $•»()() 
per acre amounted to $13,72o. The persons taking interest through 
Parker were J. Donald Cameron, John IN. Morris, Hates, Lweeney, 
White and Brother and Danzinger the latter having been obtained 
through the Whites. When the subscriptions were closed it was 
found that a one-forty-eighth interest was not taken. Phis was 
taken by Parker who, according to the evidence had not intended 
to he interested in the new syndicate, later, it appearing that this 
half interest had been subscribed by one Hans, Parker transferred 

it to him. . . 

The evidence further discloses that the interests acquired 

108 by plaintiffs were obtained through one Bieber. No one of 
the plaintiffs, according to the undisputed testimony, ever 

met any of the defendants, or had any communication with them 
or either of them. It is inferable from the testimony that Bieber 
was acting for the defendant Sands, although this is no more than 
an inference. Neither Bieber nor Sands were produced as witnesses 
although both were living at the time the testimony was taken. 

Upon the question as to the circumstances under which the plain- 
tiffs were induced to subscribe for their interests in the syndicate, 
the testimony is as follows: 

The plaintiff Lansburgh testifies that he joined the syndicate 
through Samuel Bieber, a real estate man. and had no dealings 
with any one except him ; that Bieber said the land could be bought 
for $240,000, one-third cash and the balance on time; that he gave 
him a check for $3,333.33, being a one third cash payment on a 
one-twenty-fourth interest; that Bieber gave him a receipt therefor, 
signed by himself, in which it is stated that Bieber holds himself 
personally responsible for the return of the amount should the 
syndicate fail to be completed; that Bieber told him that he (Lans¬ 
burgh) would be on the ground floor the same as anybody else; 
that he had full confidence in Bieber; that he had no knowledge 
that the persons who were the owners of the property were only to 
get $1,000, per acre therefor. 

The plaintiff Prince testified that he also went into the syndicate 
through the representations of Bieber, in whom he reposed great 
confidence, and upon the assurance by the latter that he would he 
on the “ground floor;” that he had no information, represen- 

109 tations or statements from any other person. 

No testimony was offered as to what inducements were 
offered to secure the subscription of the plaintiff Luchs. 
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The only witness who testified in regard to the subscription of 
Hills, the remaining plaintiff, was Daniel R. Shaw, who stated that 
Beardsley called his attention to the investment and that he (Shaw) 
wrote to Hills proposing, to take a $10,000 share if Hills would do 
so, the latter to advance the payment of both and take the shares 
as security, which was done; that he does not know what represen¬ 
tations were made to induce him to join the syndicate and that 
Hills finally took witness’ share in addition to his own; that he 
had no knowledge of the fact that the property was being bought 
for $1,000, and resold for $1,300 per acre; that he had no talk with 
the defendant Norton until after the subscription was made and 
was not personally acquainted with Hannan at the time. 

It is evident from the foregoing resume of the testimony that\ 
the allegations of the Hill and the complainants were induced to 
join the syndicate by statements and representations, ot by any 
concealment, on the part of the defendants is absolutely unsupported 
by any testimony in the record, except in so far as the defendant 
Sands may have availed himself of the services of Bieber in securing 
the subscriptions of Lansburgh and Prince. There is no contra¬ 
diction of the testimony of Parker that he never saw Lansburgh, 
Prince or Luchs and did not know they were subscribers until a 
month after the transaction had been closed, when Sands 
110 sent in a list of the names of persons to whom certificates 
should be issued. He also testified that he never knew Hills 
and made no statement to him or to anyone representing him and 
that he had no acquaintance with Bieber, and had no business rela¬ 
tions with him. 


Before proceeding to discuss the liabilities of the other defendants 
it is proper to dispose of the plaintiffs* case against defendant Paul. 
As already stated, the bill makes the same charges against him of 
inducing the complainants to join the syndicate, of making the same 
misstatements, of participating in the secret profit, as it makes 
against the other defendants. It is sufficient to say that not a particle 
of evidence was offered by the complainants tending to substantiate 
any one of these serious charges against Paul, in fact if the com¬ 
plainants were in possession of the actual facts in the ease where 
the bill was drawn, the inclusion of the particular defendant was, 
to say the least unjustifiable. 

It. may tend to a clearer discussion of the difficult questions raised 
by the pleadings and evidence to eliminate therefrom a situation 
which, although suggested by the allegations of the bid, it is apparent 
from the foregoing statement, is not established by the proofs. And 
that is this: the case made is not that which comes before the ourts 
somewhat frequently where two or more persons obtain property Vy 
purchase or contract at one price, and secure others to become co¬ 
owners at a greater price without disclosing the profit thus made 
and divide that profit among themselves either in cash or by taking 
shares in the property. Under the decisions such a state of facts 
would present little difficulty to the Court, and the promoters would 
be compelled to account, for the secret profits thus made. As 
111 stated, the facts here are essentially different. The evidence is 
that Sands alone first attempted to promote the syndicate 



60 


JAMES LANSBURGH ET AL. VS. 


at $1,300 per acre, and, in fact, obtained a considerable portion 
thereof. In the late Fall of 1891, Parker introduced him to Hannan, 
to whom he (Sands) promised a commission of $300 per acre on 
all shares he could place at $1,300 per acre. This involved no 
interest on the part of Sands in Hannan's profit on the shares he 
placed, any more than it gave Hannan any interest in the shares 
Sands had already sold. Hannan failing to secure subscribers for 
enough shares to till the syndicate, came to Parker in the spring of 
1892, and offered him a commission of $300 per acre on all shares 
he might place at $1,300 per acre. Again, this created no com¬ 
munity of interest between Sands, Hannan and Parker in the 
profits of $300 per acre which the latter might make on shares sold 
by him. In other words, these defendants were not jointly inter¬ 
ested in the property to be sold, nor in the profits to be made by the 
sale. Sands alone seems to have held and controlled the option on 
the proj>erty and Sands, Hannan, Beardsley and Parker were sever¬ 
ally and not jointly interested in the profits to be made by the sale 
of the shares. Neither Parker, Hannan nor Beardsley had any 
interest in the option secured by Sands. W hen they invited persons 
to become subscribers to the shares there is no evidence that they, 
or any of them then had any interest in the property to be pur¬ 
chased. These facts must not be understood as bearing upon their 
individual libaility for actual misrepresentation or noil- 
112 disclosure as to the price at which the property had been 
purchased. They are presented only to distinguish the present 
case from one where there is a joint ownership in the property sold 
and a community of interest in the secret profits. 

The question involved in the present case seems to be this: that 
while Sands, Parker, Ilannan and Beardsley did not enter upon the 
flotation of this syndicate at the same time and under a contract for 
a division of the profits, they were all engaged in a common enter¬ 
prise and each is liable for the acts of the other. In the elaborate 
and able brief of counsel for the complainants, the situation of 
Parker, Ilannan and Beardsley is likened to that of persons who 
enter into a conspiracy after it has been formed and thus become 
liable for the acts of the original conspirators. In other words, the 
contention is that these defendants were promoters in a common en¬ 
terprise and each is liable for the fraud of the others, although he 
did not participate in it and did not share in the profit made by 
those who committed the fraud. 

It becomes important, therefore, to ascertain the legal status of a 
promoter in this jurisdiction. This is rendered easy by the lan¬ 
guage of the Supreme Court in the case of Dickerman v. Northern 
Trust Co., 173 U. S. 181, where the Court, speaking through Mr. 
Justice Brown, said of a promoter: ‘Tie is treated as standing in a 
confidential relation to the proposed company, and is bound to the 
exercise of the utmost good faith." In other words, they are trus¬ 
tees of the proposed organization. The question thus arises “Is one 



MYRON M. PARKER ET AL. 


of several co-trustees liable for fraud perpetrated b 
113 trustee upon certain of the cestui que trustent, in 
did not participate and in the profit resulting : 
fraud he did not share?” 



In his equity Jurisprudence, paragraph 1082, Pomeroy, speaking 
of the liability of a trustee for the acts of a co-trustee says: “The 
general theory of equity is, that each one of several trustees has the 
same rights as the others with respect of the possession, control, and 
management of the trust property. It follows as a necessary con¬ 
sequence of this conception, and the general rule is well settled, that 
each trustee is generally liable only for his own conduct in dealing 
with the affairs of the trust; he is not responsible for the acts or de¬ 
faults—the intentional or negligent breaches of trust—of a co¬ 
trustee, in which he has not joined or concurred, or to which he 
has not consented, or which he has not aided or made possible by 
his own negligence.” 

To the same effect is the language of the Court of Appeals in the 
case of Colburn vs. Grant, 10 App. P. C., 107 (affirmed by the Su¬ 
preme Court May 20, 1801, 181 U. S. 801) : “Trustees are liable only 
for their own acts, and not for the acts of each other, in the absence 
of some agreement by which they have agreed to be bound to each 
other, or unless they have, by their own voluntary cooperation or 
connivance, enabled some one or more of them to violate the trust 
Many other authorities could be cited to the same effect. As al¬ 
ready shown the evidence offered by the plaintiffs negatives the 
proposition that Parker, Hannan, Norton or Beardsley, or either of 
them, took any part in procuring the subscriptions of the 
114 plaintiffs, or that they or either of them participated in the 
profits derived from such subscriptions, or that they or either 
of them ever knew of any misrepresentation or concealment in con 7 
nection therewith. 


r The conclusion follows that if it be conceded that Sands, Parker, 
Norton, Hannan and Beardsley, were co-trustees, or co-promoters, 
no one of them is liable for the misrepresentation or concealment of 
the other or others. If the law were otherwise, remarkable results 
might follow. For example, suppose Sands had obtained a sub¬ 
scriber to a one forty-eighth interest in the syndicate, and had either 
concealed from such subscriber the fact that the land he was paying 
at the rate of $1,300 per acre for was in fact held under an option 
to purchase at $1,000 per acre, or had even told him that $1,300 an 
acre was its actual cost; that Parker, Norton Beardsley and Hannan 
had obtained subscribers to the remaining forty-seven forty-eighths 
interests, each one disclosing to the subscriber or subscribers obtained 
by him that while he was paying at the rate of $1,300 per acre, the 
land was held under an option at $1,000, and that the difference was 
a commission or profit of $300 per acre accruing to themselves ac¬ 
cording to the number of acres covered by the shares sold by each. 
Upon what principle of equity or justice could the holder of the 
one forty-eighth interest, who had been deceived, ask that those who 
had obtained the profit of $300 per acre from those who had not 
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been deceived but who fully understood and were entirely satisfied 
with the transaction, should give up their profit to the entire syn¬ 
dicate, forty-seven-forty-eighths of whom could not possibly have 
any right or claim thereto? 

This conclusion is based on the assumption that a co- 

115 trusteeship existed between the defendants Prince, Sands, 
Beardsley and Hannan. As heretofore indicated the ev¬ 
idence seems to conclusively establish that, in obtaining the sub¬ 
scribers to the syndicate they acted independently and not in con¬ 
cert; severally and not jointly, both as to the subscribers obtained 
and as to the commissions derived therefrom. 

Testimony was introduced on behalf of the plaintiffs tending to 
prove that Parker misled other shareholders into joining the syn¬ 
dicate. The witnesses who thus testified were James M. Bell, John 
IT. Sweeney, and Alfred L. White. Of these, Bell had sold his one 
twenty-fourth interest before the suit was instituted, and admitted he 
had knowledge of the price paid for the property ten years before his 
testimony was given, lie stated he was introduced to Parker by 
Sands, and that Parker gave the price at which the property had 
been purchased as $1,300 per acre and said that the syndicate would 
get it on the same basis. Some years after the syndicate was 
formed he made frequent requests of Parker to sell his (Bell’s) in¬ 
terest. both orally and by letter, but said nothing about his having 
been brought into the syndicate by false representations. Parker 
testified that he never saw Bell until sometime after the organization 
of the syndicate, when he called for the purpose of disposing of his 
interest, that he. Parker, made no statement of any kind to Bell 
to induce him to take an interest in the syndicate. 

Sweeney testified that Parker stated to him that the land could be 
bought for $1,300 per acre, making no mention of $1,000 and that 
all were going in on an equal basis. A careful examination 

116 of this witness’ testimony leaves no doubt that his memory 
is at fault as to the inception of his connection with this 

syndicate. This is not to be wondered at, as he was relating, or 
attempting to relate, details of transactions which occurred seventeen 
years before the date of his testimony. There are other intrinsic 


matters in his narration which cast doubts upon the reliability of 
his recollection. Parker denies that he made the representations al¬ 
leged to have been made to Sweeney. 

The testimony of White was taken by plaintiffs after defendants 
had closed their case, under objection, and without asking leave of 


the court, being cumulative of matter gone into by their testimony 
in chief, viz. the alleged misrepresentation and concealment by 
Parker as to the costs of the land. etc. A motion by defendants to 
strike it out might well prevail (Kobinson v. Parker, 11 App. I). C., 
132; Ockstadt v. Bowles, 34 App. 1). C., 58). But the testimony, 
as it stands, is not persuasive. If it can be interpreted as making 
the charge that Parker misrepresented the situation at the time 


White subscribed, it is contradicted by the sworn answer filed by the 
witness in the case, in which he stated that the sale to him was 
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C. Norton, Executrix of the estate of John D. Norton, W. W. Han¬ 
non and Carlton A. Beardsley. Plaintiffs, on behalf of themselves 
and all of the other members of a so-called “syndicate*’ similarly 
situated as beneficiaries under a deed in trust and agreement, at¬ 
tached to the bill as an exhibit, seek to recover from all of the de¬ 
fendants excepting Nellie L. Parker, secret profits alleged to have 
been made by them in the formation of the said “Syndicate.” The 
bill was amended by adding as plaintiff an interest owned by the 
representatives of one Hill, and by adding as defendants the remain¬ 
ing individuals composing the said syndicate. 

The principal allegations of the bill are that Paul, Parker, Sands, 
Norton, Beardsley and Hannon induced the plaintiffs and other 
persons to join in a syndicate to buy a tract of land designated as the 
Marshall Brown tract by telling them that they, the defendants 
had an opportunity to purchase at an exceptionally low price by 
combining the capital of various persons, but that the tract was 
too large to be handled except by a number of persons combining 
their capital; that the tract would cost from the then owners the 
sum of $240,000, and that they desired to interest the plaintiffs 
and others to purchase on equal terms with themselves; that 

104 the parties named, were, unknown to plaintiffs, part owners 
of a syndicate already owning the aforesaid Marshall Brown 

tract and all had pecuniary interests in the sale of the said land 
adverse to those of the plaintiffs; that Parker, Sands, Norton, Beards¬ 
ley and Hannon represented to plaintiffs and others that the cost 
of the land from its owners and the lowest price that it could be 
purchased for was about $237,000 being at the rate of $1,300, per 
acre and that all except $167,000 would have to be paid in cash, 
the balance to be paid in notes secured on the property; that the 
syndicate would be organized in twenty-fourths, requiring a pay¬ 
ment'of $3,333.33 cash on each share: that complainants relied upon 
the representations and statements and made no investigation; that 
defendants further represented that plaintiffs would go into the syn¬ 
dicate on the “ground floor*’; that defendants studiously concealed 
from complainants that they were already interested as owners of 
the land “or as pecuniarily interested therein**; that they have only 
learned recently that the statements made bv the defendants that 
all would enter the syndicate on equal terms were untrue and that 
by means of the organization of* the syndicate that they had been 
defrauded out of the difference between the price at which the de¬ 
fendant had bought the land and the price at which the same was 
turned over to complainants. 

The bill further avers, that the defendants settled with the former 
owners of the land on a basis of $1,000 per acre, thus making an 
illegal profit of $300 per acre and that the complainant Lansburgli 
is the owner of a one-twentv-fourth share, the plaintiff Luchs 

105 of a one forty-eighth share and Prince of a one forty-eighth 
share. 

The prayers of the bill are for discovery against each of the defend¬ 
ants, injunction and an accounting “of all acts and doings of each 
of the defendants with reference to the formation or conduct of the 
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United States Express Building, Rector Street, New York City, be, 
and lie hereby is appointed a Commissioner with full power and 
authority to take the oral deposition of A. L. White, Esquire, 62 
Cedar Street, New York City, a witness called on behalf of* the 
plaintiffs. 

And it is further Adjudged and Ordered that the Clerk of this 
Court forthwith is*ue said Commission to the said Charles K. Allen, 
esquire. 

Bv the Court: 

THOS. H. ANDERSON, Justice. 


Subpoena ad Tost. 

Duces tecum. Issued May 5, 1910. 
******* 

The President of the United States to Myron M. Parker, Greeting: 

You are hereby commended to appear as witness for the plaintiff 
before Edwin L. Wilson, Examiner, at Office Kappler A Merillat 
Room 728 Bond Building 14th A N. Y. Avenue, on the 7th 
102 day of May, 1910, at 2 o'clock p. m., and bring with you 
all letters in your custody or control received by you from 
November 1891 to July 1, 1892 relating to the Marshall Brown Farm 
• ^ ^ ^t e ; your letter press books for the years 1891 1892 con- 

# ^ ^ e you relating to the Marshall Brown Farm 

Syndicate A your letter press books for months of January, Februarv, 
& March 1895 containing letters written by you to Flora Patterson 
A Lillie Muchelnaus concerning shares in the Marshall Brown 
Farm Syndicate and not depart without leave. 

Witness, The Honorable Harry M. Clabaugh, Chief Justice of 
said Court this 5" day of May, A. D. 1910. 

[seal.] ' ‘ J. R. YOUNG, Clerk. 

By F. E. CUNNINGHAM, 

Ass’t Clerk. 

Endorsed: Let this writ issue. Job Barnard, Justice. 

Marshals Return. 

Summoned Myron M. Parker personally. 

May 6, 1910. 

[seal.] AULICK PALMER, Marshal 


103 Opinion of the Court. 

Filed February 6, 1913. 

******* 

The original bill in this case was filed by James Lansburgh, Julia 
Luchs and Abraham D. Prince, as plaintiffs, against Myron M. 
Parker, Nellie L. Parker, Joseph Paul, Lawrence Sands, Elizabeth 
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negotiated by Parker “unaccompanied by any representations on his 
part that we would purchase on the same basis as the organizers of 
the syndicate, or on the ground floor, or that we would share the 
profits equally with the organizers, as alleged in the bill. No such 
representations were made by said Parker, nor were the interests 
purchased with any understanding upon our part that said Parker 
was acting in the matter without expectation of commission or 
profit.” 

117 Taking all the testimony upon the point under consid¬ 
eration, it fails to convince that Parker was guilty of mis¬ 
representation or concealment in the particulars specified. It cer¬ 
tainly does not measure up to the standard fixed by the Court of 
Appeals in the case of Security Investment Company v. Garrett, 3 
App. I). C., fit), at page 79. “It will be necessary to show beyond 
reasonable doubt, that the sale had been effected to the plaintiffs 
by the false and fraudulent representations of the defendant,” 

But even if the testimony above considered did establish that 
Parker had misrepresented the cost of the land to Bell, Sweeney and 
White, on what theory of the law can plaintiffs hold him liable to 
them, with whose subscriptions, as already shown, he had no con¬ 
nection whatever, and who admit that they were not misled by him. 
Those who allege that they were misled by Parker have not joined 
as parties plaintiff, although invited so to do, and are seeking no 
relief against him. No authority has been found which supports 
the proposition that parties filing a bill of this character for the 
benefit of themselves and all others who are similarly situated who 
come in, can recover the losses of those who do not choose to be¬ 
come parties plaintiff, and who themselves seek no relief. The true 
rule would seem to be indicated in the case of Ferguson v. Bateman, 
1 App. I). C., 279, where the court held Bateman accountable as 
trustee to the other members of the syndicate for their proportion 
of the profits made by him. The Court of Appeals remanded the 
case with directions that it be referred to the Auditor to “state the 
amount of the fund on hand which each complainant is entitled to 
receive, in the proportion that his subscription to the $25,000 

118 cash fund bears thereto.” 


It remains to consider the question raised by the prayer 
in the bill for the removal of Parker as trustee of the syndicate. 
This request is based upon charges alleged in the bill both of 
misfeasance and nonfeasance. The first charge made is, that, after 


the formation of the new syndicate had been assured Parker bought 
up, at a low price, shares in the old Marshall Brown syndicate, of 
which he was a trustee concealing from his vendors the then assured 
resale of the property at a larger price. This charge has for its 
foundation the fact that in March, 1892, Parker bought the interests 


in the old syndicate held by William Anderson and John Paul Jones. 
The evidence is undisputed that both Anderson and Jones were 
desirous of selling, that at or about the time of the purchase there 
was much doubt as to the success of the new syndicate and that 


Parker offered these interests, together with his own in the old 


syndicate to Beardsley before the new syndicate was completed at 
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al>oiit the amount lie had paid Anderson and Jones. Moreover, 
when the sale of the land to the new Syndicate at *$1,300 per acre 
was consummated in April 1802, it became a matter of public record 
and neither Anderson nor Jones made any complaint of the purchase 
ot their interests by Parker. I nder no conceivable view of the 
transaction could this action ot Parker have alfected the rights of 
the complainants. 

No evidence was otiered by complainants to sustain the charge 
in the bill that Parker had not been diligent in trying to effect a 
sale ot the property. By his own testimony he proved at least 
reasonable ellorts to secure a purchaser. As to the charge 
lib that proper books of account of the syndicate transactions 
have not been kept, the evidence discloses that the books had 
not been posted since 188o, but that the data for such posting was, 
at hand and readily accessilde and that the posting was a matter of 
clerical detail. It also appeared that every two years an itemized 
statement was furnished every shareholder in the syndicate showing 
the exact state of the account, and no question was raised as to the 
accuracy or completeness ot the information thus furnished. 

Ihe bill further charges that Parker improperly paid to himself 
and to Norton, his co-trustee, illegal commissions on account of 
loans placed upon the land owned by the syndicate. The answer 
of the defendant Parker, together with his testimony shows the 
following to be the facts with reference to this charge: A loan of 
$100,000 was obtained from the American Security and Trust Com¬ 
pany on the property, on which a commission of 2% was charged 
by the Company, one-half of which was paid to him as a real estate 
broker, representing the borrower. Subsequently a new loan for 
the same amount was obtained from the same company on which a 
commission of l 1 / 2 % was paid, one-half of which was also received 
\ a kei on the same theory. I his loan was renewed later on a 
commission of 1%, one-half of which Parker also received. The 
aggregate amount thus received by him is $2,2o0. Parker was at 
that time engaged in the real estate business in Washington and it 
appears to have been the custom that when such an agent secured 
a loan for his client the commission charged by the lender was divided 
between the latter, or his agent and the agent of the borrower. 
But as he was at that time trustee of the syndicate borrowing the 
money, his position and relation to the parties prohibit his retaining 
pi (jilts thus made and in his answer he states his desire to 
120 credit the syndicate with the amount thus received. No part 
of it was paid to his co-trustee, Norton. 

Weighing all the testimony in relation to his conduct as trustee, 
together with the fact that a large majority of those interested in 
the syndicate have, on record, expressed their confidence in him 
and requested his retention, it does not seem that a decree removing 
him is either just to him or beneficial to the parties in interest. 

c ? t ^ e i e f are the plaintiffs entitled? The evidence 
is uncontradicted that the plaintiffs Bansburgh and Prince sub¬ 
scribed through the representations of Bieber that the land could be 
bought for $1,300 per acre and that be (Bansburgh) would be “on 
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the ground floor.'’ Substantially the same inducements were held 
out to Prince by Bieber. W hile there is no direct evidence that 
Bieber was acting for the defendant Sands, it is a fair inference 
from all the testimony. Moreover it is undisputed that the sub¬ 
scriptions of Prince and Lansburgh were turned in by Sands and 
that he derived profit at the rate of $300 per acre therefrom. It 
seems equitable that he should account to them for the proper pro¬ 
portion of such profit according to the acreage represented by the 
shares of each. 

The decree will therefore lie: 

1st. That the cause be referred to the auditor to ascertain the 
amounts that the defendant Sands should pay to the plaintiffs 
Lansburgh and Prince in accordance with the above conclusion of 
the Court. 

2nd. That a decree be entered requiring the defendant Parker to 
pay to himself as trustee for the syndicate the sum of $2,250. 
P21 3d. That the other prayers of the bill be denied and that 

the bill be dismissed as to all the defendants except as above 
indicated. 

4th. That plaintilfs have a decree for costs up to and including 
the filing of the answer of Parker, as against Parker and Sands, and 
a general decree for costs against Sands. 

ASHLEY M. GOULD, Justice. 


Decree and Appeal. 


Filed March 28, 1913. 

* * * * * * * 


This cause coming on to be heard upon the pleadings and the 
evidence, having been argued by the solicitors for the parties re¬ 
spectively and duly considered, it is thereupon by the Court this 
28th day of March A. 1>. 1913, adjudged, ordered and decreed as 
follows: 

1. That the defendant Lawrence Sands be and he hereby is 
decreed liable and indebted to the plaintiff James Lansburgh in 
the sum of two thousand two hundred and eighty-seven dollars and 
fifty cents, with interest on said sum from the eighteenth day of 
April, 1892, and to the plaintiff Abram I). Prince in the sum of one 
thousand one hundred and forty-three dollars and seventy-five cents, 
with interest on said sum from the eighteenth day of April, 1892, 

together with the costs of this suit to be taxed by the 
122 Clerk and that execution therefor shall issue as at 
law. 

2. That the defendant Myron M. Parker pay to himself as trustee 
for the Marshall Brown Syndicate the sum of twenty-two hundred 
and fifty dollars and that he account therefor as such Trustee to the 
members of said Syndicate, being the share of the commissions 
upon loans allowed and paid to him by the American Security and 
Trust Company, return of which is tendered in his answer. 

9—2592a 
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3. That the defendant Myron M. Parker pay to the plaintiffs 
their costs of the cause up to and including the date of the filing of 
his answer therein, all other relief against him sought by the bill 
being hereby denied and that the plaintiffs be and they hereby are 
adjudged liable and indebted to said Myron M. Parker for his costs 
in the cause incurred subsequently to the tiling of his answer, said 
costs to he taxed bv the Clerk, and that execution therefor shall issue 
as at law. 

4. That this bill he and the same hereby is dismissed as to all 
other defendants in the cause and that the plaintiffs he and they 
hereby are adjudged liable and indebted to said defendants aforesaid 
for their and each of their costs in the cause, said costs to he taxed 
bv the Clerk, and that execution therefor shall issue as at law. 

ASHLEY M. GOULD, Justice. 

From the foregoing decree the plaintiffs in open Court noted an 
appeal at the time of the signing of the decree and the same by 
the Court was allowed and bond for costs on appeal fixed 
123 in the sum of one hundred dollars or a cash deposit of fifty 
dollars with the Clerk in lieu of a bond for costs on appeal 
and to act as a supersedeas in the sum of Three thousand dollars. 

ASHLEY M. GOULD, Justice. 


Memoranda. 

April 9th, 1913.—Deposit by plaintiffs in lieu of appeal bond. 

April 29. 1913.—Time for settling digest of testimony and for 
filing transcript of record extended to and including June 30, 1913. 

May 26th, 1913.—Time for settling digest of testimony further 
extended to and including July 3rd and filing transcript of record 
to and including August 1, 1913. 

June 27, 1913.—Time for settling digest of testimony further ex¬ 
tended to and including July 18, 1913, and filing transcript of 
record to and including August 15, 1913. 

July 3, 1913.—Digest of testimony submitted. 

July 11, 1913.—Time for settling digest of testimony further 
extended to and including August 15, 1913, and for filing 
124 transcript of record to and including September 2, 1913. 


Assignments of Error. 

Filed July 11, 1913. 

******* 

The said plaintiffs, appellants, jointly and severally assigning 
error in the decree of the 28th day of March, 1913, in the above en¬ 
titled cause conformably to the rule of the Court of Appeals of the 
District of Columbia in that behalf made and provided, respectfully 
submit that in and by said decree the Court erred as follows: 

1. In dismissing the bill of complaint as to all the defendants ex¬ 
cept Parker and Sands. 
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2. In decreeing that defendant Parker was liable to the plaintiffs 
and other members of the Syndicate in the sum of only $2,250. 

3. Tn decreeing that the defendant Sands was indebted to the 
plaintiff Lansburgh in the sum of only $2,287.50 with interest from 
the 18th day of April, 1892 and to plaintiff Prince in the sum of 
only $1,143.75 with interest from the 18th day of April, 1892. 

4. In decreeing the defendant Parker liable for costs only up to 
and including the tiling of Parker’s answer and not decreeing that 
the defendants Sands, Hannan, Parker and Elizabeth Norton, Exec¬ 
utrix, were liable for the entire costs of the proceedings. 

125 5. In not directing a decree in favor of plaintiffs against 
Parker, Sands, Hannan and Norton, Executrix, each and 

all in the sum of $54,900 with interest from the 18th day of April, 
1892, besides the further sum of $2,250 against the defendant 
Parker. 

0. In not finding that Parker, Sands, Hannan, Beardsley and 
John I). Norton were co-partners engaged in a common enterprise 
and jointly and severally liable for the entire secret and illegal profits 
realized in the promotion of the present Marshall Brown Syndicate 
and that the acts and statements of one were the acts and statements 
of all. 

7. In not removing Parker as trustee and in not appointing new 
trustees in the place and stead of the old trustees. 

8. In holding Sands was liable only to Lansburgh and Prince 
for their proportionate share of the illegal profit of $300 per acre 
in organization of the present Syndicate and in not holding that 
Sands was liable to all the subscribers to the Syndicate for the 
entire losses suffered in organization of the Syndicate. 

9. Tn not finding that Parker was the manipulator and the chief 
promoter of the present Marshall Brown Syndicate and in not find¬ 
ing that he had been guilty of a gross breach of trust to both selling 
and buying Syndicates. 

10. Tn finding that Parker, Norton, Hannan and Sands were each 
and all engaged in a separate sale for lawful commissions of separate 
interests or acres in the organization of the present Marshall Brown 
Syndicate, and were liable, if at all, only to those they had per¬ 
sonally interested. 

11. Tn not finding that Parker had made false and fraudu- 

126 lent representations to Sweeney, White, Bell and others with 
whom he had fiduciary relations and to whom he owed the 

duty of full, frank disclosure of the truth with reference to organiza¬ 
tion of the present Marshall Brown Syndicate and that he had failed 
in this duty and had l»oth misrepresented facts he should have 
stated and suppressed facts he should have made known and also 
was a party to such misrepresentations and concealments to others. 

12. In finding that Parker was not an original subscriber to the 
present Marshall Brown Syndicate and that he was not both a buyer 
and a seller, unknown to the other original members of the present 
Syndicate, of the land in controversy. 

* 13. Tn not finding that Bieher was the agent of Parker in selling 
shares in the present Marshall Brown Syndicate and in not finding 
that Parker through Bieber had sold the Gans and other shares. 
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14. In not finding that the defendant Parker had issued and that 
all the defendants had obtained formation of the Syndicate through 
the circulation of false and fraudulent subscription lists and pros¬ 
pectuses of the new Syndicate, to the misrepresentations in which 
all the defendants were parties. 

lo. In not decreeing the plaintiffs and all others similarly sit¬ 
uated entitled to a lien on the interests of the defendants Parker, 
Hannan. Elizabeth Norton, Executrix and the heirs of John 1). 
Norton, deceased, in the Syndicate as said interests stood of record 
"I 1 fl ie hooks of the Syndicate at the date of the filing of the 
1-' hill of complaint and also as to all interests of the defendants 
named not recorded in the land records of the District of 
Columbia. 

lb. In not finding that the residence of the defendant Parker now 
standing in the name of Nellie Parker was partly paid for with the 
fruits of the fraud perpetrated on plaintiffs and others and in not 
decreeing.plaintiffs entitled to a lien on said real estate for any un¬ 
paid portion of the sum decreed to he paid plaintiffs and others 
similarly situated by the defendant Parker. 


ALEXANDER WOLF, 

CHAS. II. MERILLAT, 

Solicitors for Plaintiffs, Appellants . 


Designation of Record. 


Filed July 11, 1913. 

****** * 

To the Clerk of the Court. 

Sir: lie hereby designate the following portions of the record in 
the above entitled cause for the transcript of record on appeal of the 
plaintiffs therein: 

1. Original Bill of Complaint. 

2. Answer of Defendant Myron M. Parker. 

3- “ “ “ Joseph Paul. 

4- “ “ “ Nellie L. Parker. 

5. Summons to Lawrence Sands and return showing service 

6. “ “ Carlton A. Beardsley and return. 

128 

7. Replication to answer Myron M. Parker. 

“ Nellie L. Parker. 

9- “ “ “ Joseph Paul. 

10. Amended bill (filed Feb. 20, 1908) 

11. .Summons issued T'el>. 20. 1008, to certain defendants. 

iQnj' 0 l 1ate o{ OI- der of publication of March 4 

of date* 1 of publication. publ “ hcd agai " St and ">em 0 n.ndum 
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13. Answer of defendant 

James B. McCreary. 

14. 

<< 

Mary E. Wright. 

15. 

u 

Alfred L. White and Augustus White. 

16. 

u 

Harriet P. Sanders. 

17. 

u 

Mary B. Washington. 

18. 

u 

Cananea Realty Company. 

19. 

li 

Sol Haas. 

20. 

u 

Lillie M. Muchernans. 

21. 

a 

Elizabeth C. Norton, Administratrix. 

22. Answers of defendants Harriet Norton Lee, John D. Norton, 


Jr., and Mary C. Norton. 

*23. Answer of defendant W. W. Hannan. 

24. “ “ “ Louis C. Stanley. 

25. Joinders of issue filed December 18, 1908. 

26. Subpoena duees tecum to Myron M. Parker issued May 5, 
1910. 

27. Order directing commission to take A. L. White’s depo¬ 
sition. 

129 28. Opinion of the Court filed Feb. 6, 1913. 

29. Decree filed March 28, 1913, and notation of appeal. 

30. Memo, of deposit in lieu of appeal bond. 

31. Memo, of extensions of time April 28, 1913, May 26, 1913, 
June 27, 1913, and July 11, 1913 to settle digest and file transcript 
on appeal. 

32. Assignments of Error. 

33. This designation of record. 

34. Digest of testimony (filed in duplicate original in the Court 
of Appeals and not to be copied by Clerk). 

ALEXANDER WOLF, 

CHAS. II. MERILLAT, 

Attorneys for Plaintiffs. 


To Messrs. J. J. Darlington, Attorney for Myron M. Parker, et al., 
and John II. Patterson, Attorney for W. W. Hannan, et al. 


Gentlemen: Enclosed please find a copy of Assignment of Er¬ 
rol's filed this 11th day of July, 1913, with the foregoing designation 
of record on appeal in the above entitled cause. 


ALEXANDER WOLF, 

CHAS. H. MERILLAT, 

Attorneys for Plaintiffs. 


Sendee acknowledged this 12th day of July, 1913. 

* J. J. DARLINGTON, 
Attorney for Defendants Parker et al. 


Copy mailed postpaid to John II. Patterson, Attorney for Han¬ 
nan and the Norton Estate, at Pontiac, Michigan. 

CHAS. H. MERILLAT, 
Attorneys for Plaintiffs. 
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130 Memoranda. 

August 8, 1913.—Time for settling digest of testimony further 
extended to and including August 25, 1913. 

August 15, 1913.—Digest of testimony signed by Barnard, J.— 
filed. 

Additional Designation of Record. 

Filed August 20, 1913. 

******* 

35. 

Memoranda of additional orders extending time to settle digest 
and file transcript of record of appeal to the Court of Appeals. 

36. 

Memoranda of docket entry showing settlement and approval ol 
digest for the Court of Appeals. 

ALEXANDER WOLF, 
CHARLES H. MERILLAT, 

Attorneys for Plaintiffs. 

To Mr. .T. .T. Darlington. Washington. D. C., John H. Patterson, 
Pontiac, Michigan: 

Enclosed please find an additional designation of record in the 
above entitled cause. 

CHAS. IL MERILLAT. 


Memoranda m 


August 29, 1913.—Time to file transcript of record further ex¬ 
tended to and including September 9, 1913. 


131 


Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 


T, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
130, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copies of which are 
made part of this transcript, in cause No. 27067 in Equity, wherein 
James Lansburgh et al. are Plaintiffs and Myron M. Parker et al. 
are Defendants, as the same remains upon the files and of record in 
said Court. 

In testimony whereof, I hereunto subscribe my name and affix 

the seal of said Court, at the City of Washington, in said District, 
this 29th dav of August, 1913. 


TSeal Supreme Court of the District of Columbia. 1 

JOHN R. YOUNG, Clerk, 

By A. W. LEVENSALER, Ass’t Cl’k. 
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132 Supreme Court of D. of G 

Eq. 27,067. 

James Lansburgh et al., 
vs. 

Myron M. Parker et al. 


Digest of Testimony on Appeal. 

Book 1. 

Submitted to the Court this 3d day of July, 1913. 

THOS. H. ANDERSON, Justice. 


133 


In the Supreme Court of the District of Columbia. 

Equity No. 27,067. 


James Lansburgh et al., 
vs. 

Myron M. Parker et al. 


Digest of Testimony on Appeal. 


This is to certify that the following is a true and complete digest in 
condensed form of all the material testimony of all witnesses and 
the exhibits adduced by the parties in the above entitled cause:' 


Charles J. Bell, called on behalf of plaintiffs, testified that he 
was president of the American Security and Trust Company, which 
company was executor and trustee of the Estate of B. II. Warder and 
as such has control over Mr. Warder’s books of account. lie pro¬ 
duced the ledgers of Mr. Warder and from page 35 of the Day Book 
there was introduced in evidence the following: 


Transcript of Entries on page 35 of Day Book of the late B. II. 

Warder. 


Washington, April 20, 1892. 
Statement of Sale of Brown Farm. 


Sold to Syndicate for 1000 per acre. 183,000. 

Divided as follows: 

Incumbrance paid. 25,000. 

Interest on same. 1,150. 

Commission at 5% on sale. 9,150. 

- 35,300. 


Net proceeds. 147,700.00 
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20 Interests get each cash. 735 

“ “ “ note. 6,650 

Notes made by Thomas J. Buckley on or before 

3 years for my 6 shares 1 received check_ 4,410 

6 notes of 6650 Doll’s each. 39,900 

--- 44,310.00 

Mr. Geo. E. Emmons guarantees the collection of these notes for 
deferred payment in case the same are not paid during my life. 

134 I nder subpena duces tecum the witness produced from 
among the papers of the \\ arder estate and there was put in 
evidence printed reports, No-. 1.2, 3, and 5 of the old Marshall Brown 
Syndicate, each of said reports being addressed “To. the Brown 
(Linden) Farm Syndicate and each signed “Respectfully submitted 
Geo. E. Emmons, Atlantic Bldg., 930 F St., Myron M. Parker, 1418 
F St., N. MY’ Report No. 2 was dated May 12, 1890, and among 
other things stated: “Present Ownership of Interests (20) B. H. 
M arder 6, Jos. Paul 4, Lawrence Sands 2. Charles B. Pearson 1, A. A. 
Thomas 1, Al . II. Acklin 1, M. 1). Brainard 1, Mrs. Rate L. Roy 1, 
Mb'-.- C. B. AA escott 1, Charles M. .Anderson i->, M M. Parker .1 
Paul Jones Vo, Adam D. Raub 3 / 2 — 20.” " ’ * 

Report No. 5 was the final report and was as follows: 
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Final Report No. 5. 


Washington, D. C., September 1, 1892. 
To the Brown (Linden) Farm Syndicate: 

AA e, the undersigned trustees, having sold the property (bein<>‘ the 
tract of land known as the Brown Farm) and having made division 
of the proceeds thereof, do hereby respectfully submit our Final 
Staement of Receipts and Expenditures for Last Report in Full 
account. 


Cash Account. 
Receipts. 


To bal. on hand per 4th report. 

“ amT rec’d from L. Sands, ass’t No 9 

« u •' ■■ — - - 7 . 


(C (( 


C. M. Anderson ass’t No. 9. . . . 

“ “ “ “ Rents .; 

Proceeds of the sales of the Brown Farm, viz. 50,000 

Notes .133,000 


$306.57 
150.00 
37.50 
25.00 


183,000.00 


183,519.07 
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i 


Dr. 


Expenditures. 


By ain't 

u a 


u u 


U i( 


p’d printing No. 4 report. 

Biggs <fc Co. Int. i note, in full 

pro rata taxes. 

trustees’ commission on sale. . 
Joseph Paul 4-20 int. cash... . 
Notes. 


B. II. Warder 6-20 int. cash... 
Notes. 

.. Lawrence Sands 2-20 int. cash. 

Notes. 
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Bv ain’t p’d C. B. Pearson 1-20 int. cash. . 
Notes. 


A. A. Thomas 1-20 int. “ . , 
Notes. 

W. II. Acklin 1-20 int. “ 
Notes. 

M. D. Brainard 1-20 int. “ . 
Notes. 

“ “ Mrs. K. L. Boy 1-20 int. “ 

Notes. 

Mrs. C. B. Westcott 1-20 int.. . 
Notes. 


“ “ E. II. Mott 1 Vi-20 int. cash.. 

Notes. 

M. M. Parker 1-20 int. “ 
Notes. 


Final exjienses, printing, etc. .. 
B. II. Warner, settlement of 

wood, etc. 

with this report: 

Joseph Paul, in full_ 

B. II. Warder “ “ 

E. Sands “ “ 

C. B. Pearson “ “ ... . 

A. A. Thomas “ “ 

W. II. Acklin “ “ . 

M. I). Brainard “ 11 

10—2592a 


2,940 

26,600 


4,410 

39,900 


1,470 

13,300 


735. 
6,650. 

1 35 . 

6,650. 

735. 
6,650. 

735. 
6,650. 


i 60. 

6,650. 



6,650. 


1.102.50 
9,975. 


367.50 
3,325. 


account, 


58.88 
88.32 
29.44 
14.72 
14.72 
14.72 
14.72 


6.50 

26,150.00 

95/52 

9,150.00 


29,540.00 


44,310.00 


14,770.00 


7,385. 

7,385. 

7,385. 

7,385. 

7,385. 

7,385. 

11,077.50 

3,692.50 

26.49 

96.16 
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Mrs. K. L. Roy 
Mrs. C. B. Westcott 
F. H. Mott 
M. M. Parker 


14.72 
14.72 
22.08 
7.30 


204.40 


$183,519.07 

F. II. Mott was assignee of the interest of Charles M. Anderson, 
J. Paul Jones and Adam D. Ranh. 

The trustees would report that they have in ease of each settlement 
withdrawn and cancelled all certificates issued on account of the 
Syndicate. 

Respect fu 11 y submi11ed, 

GEORGE E. EMMONS, 
MYRON M. PARKER, 

Trustees. 


137 The following letter also was produced by Mr. Bell and put 
in evidence: 

Washington, 1). C., April 19, 1882. 

My Dear Mr. Warder: If convenient call at Trust Company on 
to-morrow, Wednesday, at 11 o'clock and bring with you your Brown 
Farm Stock. 1 have settled to-day with Mr. Paul who has stated 
positively (and Mr. Parker allirms the same) that he has no interest 
whatever in the new Syndicate and lie himself advised and obtained 
the consent of the parties named to you this morning to the change in 
terms as to the time of the deferred payments, believing it better to 
defer the sale rather than lose it. I have also settled to-day with Mr. 
Pearson. Others were out and could not be found. 

(Signed) EMMONS. 


The books and papers produced by Mr. Bell showed that Mr. 
Warder acquired his interest in the Brown farm in January, 1888, 
that its cost to him to Jan. 31, 1892, was $13,857.27, and that his 
share of the proceeds of sale was $44,398.32, showing a net profit of 
$30,287.05. 


138 George J. McElwee, Secretary of the Real Estate Title 
Insurance Company, testified that company settled a loan of 
$100,000 on the Marshall Brown farm syndicate property made in 
1895 by the American Security Trust Company. He produced 
the trustee ledger No. 2 of the title company, the entries lie said be¬ 
ing in the handwriting of the then secretary of the company, Mr. 
Fleming, and from page 310 the following entries were offered in 


evidence: 







MYRON M. PARKER ET AL. 


75 


Transcript from Trustee Ledger No. 2, Folio 138. 
The Real Estate Title Insurance Company. 


No. 22,721. 

Myron M. Parker, Surviving Trustee. 
Loan by A. S. & T. Co. 


1895. 

Mch.23, ToChk. A. S. & T. Co.. 100,000. 

“ ** “ M. M. P. 4,218.45 

$104,218.45 

1895. 

Mch. 23, ck. M. M. P. $26,268.96 


“ “ ck. Jos. Paul. 27,282.72 

“ “ ck. Col. Nat. Bk... 22,250.16 

“ “ ck. 2nd. 6,820.68 

“ 11 ck. M. D. Brainard. 6,820.68 

11 1 ‘ ck. Kate L. Roy.. .. 6,820.68 
“ “ ck. Chapin Brown.. 6,832.88 
“ “ ck. A. S. & T. Co... 1,000.00 

“ “ ck. Title Co. 59.41 

“ ‘ ‘ ck. balance. 62.28 

$104,218.45 $104,218.45 


Mr. McElwee then produced the checks that represented he testi¬ 
fied the disbursements in the transaction set forth in the foregoing 
ledger entries, stating he had obtained them from the jacket of the 
case, that they correspondsd with the ledger entries, and he was 
acquainted with the handwriting of the parties and knew they 
130 were the checks of the Real Estate Title Company at that 
time. He had no personal knowledge of the matter. Plain¬ 
tiffs then introduced in evidence a series of checks, each with their 
endorsements, each check being drawn on the National Bank of 
Washington, signed “The Real Estate Title Ins. Co. of P. C. Trustee 
by Mr. Ashford, President” and endorsed, besides other endorse¬ 
ments. “Myron M. Parker, Surviving Trustee'; Check dated April 
1. 1895, for $1,000 to the order of M. M. Parker Surviving Trustee, 
with note “A S. T. Cods Comm,” and endorsed over to the Ameri¬ 
can Security & Trust Co.; April 1, 1895, for $59.41 to M. M. Parker 
Surviving Trustee and endorsed over to George E. Fleming Secretary, 
the check on its face being marked Title Cods fees & expenses; April 
1. 1895, for $02.28 to M. M. Parker Surviving Trustee and marked 
oil its face “Balance”; April 1, 1895, for $6,832.88 to Chapin Brown, 
Att’v noted “Loan by A. S. and T. Co.” and endorsed for deposit to 
account of Chapin Brown; March 22, 1895, for $26,268.96 to M. M. 
Parker and endorsed for deposit to the credit of Myron M. Parker 
in the Columbia National Bank March 23, 1895; March 22, 1895, 
for $22,250.16 to the Columbia National Bank and endorsed Colum- 
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bia National Bank of Washington March 23, 1895; March 22, 1895, 
for $2/,282.72 to Joseph Paul and endorsed Joseph Paul; March 22, 
1895, for $6,820.(58 to Mark I). Brainard and endorsed M. I) Brai- 
nard; March 22, 1895, for $6,820.(58 to Kate L. Hoy and endorsed 
Kate L. Hoy and Higgs & Co. Bankers March 22, 1895; March 22, 
1895, for $6,820.68 Second National Bank and endorsed Second Na¬ 
tional Bank Mar. 25, 1895. 

Mr. MeKhvee under the duces tecum then produced from the 
jacket he had referred to as containing the papers of this loan a paper 
which he said was never prepared in the title company’s office and 
upon objection by Mr. Darlington plaintiff’s counsel said they would 
Pro'c it was Mr. Parker s or Mr. Beyer’s handwriting, whereupon 
Mr. Darlington, after examining it, agreed that the written 
146 portions, those in pencil and red ink, were written by Mr. 

Beyer and that the typewritten portions were made at the 
instance of Mr. Beyer and represented his data; also that Mr. Bever 
was manager and acted for Mr. Parker. 

The paper thereupon was introduced in evidence for the purpose 
of tracing the profits made out of the organization of the syndicate 
and the proportion of profits derived by Parker therefrom as follows: 


, ‘ 4.26 

M. M. Parker.$26,268.96 $89 443 *>() 

4.44 

Joseph Paul. 27.282.72 Mrs. Hov 6 820 68 1 11 

3.60 

Col. Bank. 22,250.16 Brown 6,849 50 

Second Nat’l. 6,820.68 1.10 

Mark D. Brainard. 6.820.68 1.10 


89.443.20 

To date Mar. 22/95. 


$103,113.38 
To be retained. 


Marshall Brown Notes Outstandin 


O' 


(Pencil notations.) (Pencil not ’n.) 


M. M. Parker, No. 1418 F St. 

^ ^ 4 4 4 • 44 44 4444 

“ U U 44 4 4 4 4 44 

^ ^ H 4 4 4 t 44 

Joseph Paul, Le Droit Bldg. 

H it H (( 

a It u U 

it tl U u 

Columbia Nat’l Bank. 

a a u 

a u u 


(8184.65) 
( 131.35) 
( 170.68) 
( 170.68) 
( 170.68) 
( 170.68) 
( 170.68) 
( 170.68) 
( 215.45) 
( 176.68) 


Second National Bank 
Chapin Brown, Att’y. 


$1,794.25($1.20 a day) 
5,117.35(85. “ ) 

6,650. ( 1.10 “ ) 

6,650. ( “ “ ) 

6,650. ( “ “ ) 

6,650. ( “ “ ) 

6,650. ( “ “ ) 

6,650. ( “ “ ) 

8,393.35( 1.40 “ ) 

6,650. ( 1.10 “ ) 

6,650. ( “ • “ ) 

6,650. ( “ « < 

6,650. ( “ “ ) 
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Mark D. Brainard, Pacific Bld’g. 11 6,650. ( “ “ ) 

Mrs. Kate L. Roy, No. 72119th St. “ 6,650. ( “ “ ) 

$100,504.85 

To 5 mos. and 2 days int. to 30th inst. . . 2,713.(50 

“ Balance of commission on loan, By 
American Security and Trust Co., pro¬ 
ceeds of loan.... $100,000.00 

(Changed in pencil). 99,000.00 

By check of M. M. Parker, Trustee, to 

balance. 4,218.45 

$103,218.45 $103,218.45 

141 (Note on margin in red ink). “Notes made by T. L. Buck- 
ley, April 18, ’92. Payable on or before 3 years. Int. to 
be paid to date of payment. 

Plaintiff called on Defendant Parker to produce all checks, all 
check stub books, all papers, documents, and correspondence and 
letter press books of the defendant either in his individual capacity 
or as trustee of the present syndicate which relate to the affairs of 
the recent syndicate or show payments on account of the affairs of 
the present syndicate. Under the call defendant produced among 
other papers a deed in trust to the land in controversy, dated May 
24. 1886, from B. II. W arner and George E. Emmons to Clarence 
B. Rheem, and a deed in trust of the same date from Clarence B. 
Rheem to George E. Emmons and Myron M. Parker, upon the 
same trusts as were expressed in the conveyance to Warner and 
Emmons, and a deed of release front Charles C. Glover and Henry 
A. Willard, trustees under a deed of trust dated November 1, 1888, 
from George E. Emmons and Myron M. Parker the release show¬ 
ing the mortgage debt of $25,000 on the propertv had been paid 
April 18, 1892. p ’ 

Also a deed in fee from George E. Emmons and Myron M 
Parker, trustees, to Thos. .T. Buckley dated April 18, 1892. and 
recorded the same day and a deed of trust dated and recorded April 
18, 1892 from Thos. .1. Buckley to Joseph Paul and Louis Beyer 
as trustees to secure payment of 24 promissory notes of even date 
with the deed made by Thos. J. Buckley to the order of George E. 
Emmons and Myron M. Parker, trustees, twentv of the notes being 
for $6,650 each, one for $8,393.25, another for $7,194.25, another 
foi $o,ll /.•>.) ami the last for $().29.).15, the notes aggregatin'’ 
$160,000. The notes were offered in evidence. Each" note was 
dated Washington, April 18, 1892, was signed by Thos. J. Buckley 
and made payable on or before 3 years from date with interest at 
6% semi-annually to George E. Emmons and Mvron M. Parker, 
trustees, or order, endorsed on the back “Without recourse to us 
George E. Emmons, Myron M. Parker, trustees”, was marked on 
the side “secured by deed of trust in Marshall Brown Farm, Joseph 
Paul and Louis Beyer, Jr., trustees”, and was marked on the face 
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“Paid and Cancelled". The first four notes were each for 
142 $0,650 and endorsed over to Joseph Paul; notes Nos. 5 to 10 

hoth inclusive were each for $6,650 and endorsed over to 

B. II. Warder and endorsed hy B. II. Warder; notes Nos. 11 and 12 
were each for $0,650. contained no endorsement to show the holder 
and were stamped on the hack ‘‘Columbia National Bank, Paid Mar. 
23. 1895” and on the face “Paid and Cancelled Mar. 21, 1895; No. 
13 was for $(>.650 and was endorsed over to C. B. Pearson; No. 14 
was for $0,050 and was endorsed over to A. A. Thomas and endorsed 
l)v A. A. Thomas and then endorsed near the bottom Myron M. 
Parker; No. 15 was for $6,650 and was endorsed over to William 
II. Acklin and endorsed by him; No. 16 was for $6,650 and was 
endorsed over to M. 1). Brainard and was endorsed hy him: No. 17 
was for $0,050 and was endorsed over to Kate L. Roy and stamped 
on it> face “Paid and Cancelled Mar. 21, 1895; No. 18 was for $6,650 
and was embused over to Mrs. Caroline B. Wescott and marked “Paid 
and Cancelled April 1. '95”: No. 19 was for $6,650, was not endorsed 
over hut had on the hack “Pay to the order of” and on its face was 
written “Paid and Cancelled”; No. 20 was for $6,650 and was not 
endorsed over but across its face was written “Paid and Cancelled”; 
No. 21 was for $8,393.25 and was not endorsed over, and low down 
on the hack of the check in lead pencil was written L. Sands, on 
the hack was stamped “Columbia National Bank, Washington, I). 

C. Paid Mar. 23. 189.) and on the face was stamped “Paid and 
Cancelled Mar. 2, 1895”; No. 22 was for $7,194.25 and was not 
endorsed over and across the face was written “Paid and Cancelled”; 
No. 23 was for $*>,11 t .3o and was endorsed \\. W. Hannan; No. 24 
was for $6,295.15 and was endorsed “Pay to the order of Jno. 1). 
Norton. C. A. Beardsley. For collection and credit to Jno. I). Nor¬ 
ton. Each and all of the notes showed notations of payments each 
six months from Oct. 19, 1892, to Oct. 19, 1894, both inclu¬ 
sive. 


143 Charles P>. Pearson, Manager and Treasurer of the Vir¬ 
ginia Brick Company, testified that in 1886 he became inter¬ 
ested in the original Brown Farm Syndicate, which owned where 
the Columbia Golf Course was on Seventeenth Street Road, the trus¬ 
tees of the Syndicate being Myron M. Parker and George E. Emmons. 
He continued his interest until the land was sold by the Syndicate 
at which time he owned a one-twentieth interest, lie had his books 
which showed that that interest had cost him at the time of sale to 
the present Syndicate $2,384.96. According to his best recollection 
and his books lie had agreed to sell in the year 1892. He may have 
signed a paper agreeing to sell, but he did not have any such paper. 
He had been subpeena-d by duces tecum to produce all papers relat¬ 
ing to a sale of his interest and had made search for them dil/igently 
but had not been able to find any such papers. There was a meet¬ 
ing held of the parties in interest regarding a sale but he could not 
enumerate who was present, except Mr. Warner, Mr. Emmons and 
himseli. * A proposition was made to the Syndicate through one 
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the trustees, Myron M. Parker, to buy the property at a thousand 
liars per acre. That proposition was in writing to the best of his 


of 

/ */ 

dollars per acre. That proposition was in writing 
knowledge and the Syndicate agreed, to it”. 

Mr. Darlington objected unless the papers were produced. 

Call was made by plaintiffs upon defendants to produce the paper. 

Witness testified that the proposition in writing (production called 
for and oral testimony objected to) came from Myron M. Parker to 
the Syndicate to buy the property at $1,000 an acre and that any 
and all of the Syndicate could have shares in the re-syndicating ot 
the property or they could take cash and the balance in three year 
notes. He could not tell whether this proposition was two weeks 
or it might have been inside of three months before it was consum¬ 
mated. Nothing to his knowledge was said as to the price for the 
land at which the new syndicate would be formed nor as to 
144 who would be in the new syndicate. The meeting had been 
called by the secretary to consider a proposition that had 
been made by Mr. Parker. He could not tell how long after this 
meeting it was that he had turned over his share, but his ledger 
account showed that he had turned in his interest April 18, 189*2, 
that he had received a cash payment and a three year note. It 
might have been two weeks and it might have been three months 
after he had agreed to transfer that the matter was closed out. The 
sale was made through a trustee. 

Question. Which Trustee? A. I only knew one, that was Mr. 
Parker in the sale. 

He had no knowledge of Lawrence Sands in connection with 
the matter and he did not know of any option given to Mr. Sands 
to purchase the property at $1,000 an acre. 

Asked if an option was given to Sands to buy the property at 
$1,000 an acre witness said not to his knowledge. 

Q. What if any knowledge had you at or before the time you 
sold your interest and received the cash and notes of the new syndi¬ 
cate paying $1,300 an acre instead of $1,000? A. I had no knowl¬ 
edge of it at all at the time. 

Over objection of Mr. Darlington to the relevancy of the testi¬ 
mony no one of the complainants having been a member of the 
old syndicate, or interested in the sale by it, witness stated that some 
time during the same year he learned through public talk of the 
price the new syndicate was paying. Under the like objection, he 
certified that he would not have been willing to turn over his interest 
at $1,000 an acre if he had known the new syndicate was paying 
$1,300 an acre. 

Parker was a member of the original syndicate and a trustee. 

Witness knew of no one besides Parker in connection with the sale 
of the property. 

Nothing was said as to who Parker was representing in the matter 
nor as to who the purchaser would be. Ilis ledger showed that he 
had received $735 in cash and $6,650 in a three year note for his 
interest. 

On cross examination witness testified that he had not kept any 
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memoranda of these transactions except of amounts and 
145 dates. About a year or eighteen months ago lie had de¬ 
stroyed all of the papers in the jacket relating to this trans¬ 
action having no further use for them. This jacket contained simply 
reports of the trustees of the money received and disbursed; nothing 
to refresh his recollection about the sale which took place in 1892. 

He was speaking solely from recollection of events seventeen years 
old. J 


Asked if this old syndicate about April, 1891, a year before the 
sale, had adopted a resolution that they would sell for $1,000 an acre 
and that any member of the syndicate could make what he could 
above that witness said he could not recall the vear or date. Further 
asked if he remembered a proposition “that the svndicate would 
sell for $1,000 an acre and that any member of it might negotiate 
a sale and make what profit he pleased on the land provided $1 000 
an acre was realized to the syndicate.’* witness replied first stated 
that he remembered there was such a proposition, and finally “I 
have no recollection of it. ' 

Witness said that the original trustees to the best of his knowledge 

r ’ii rker and George E. Emmons, lie did not remember 
that li. H. Warner and George E. Emmons were the original trustees 
and that Mr. Warner resigned and Mr. Parker was put in the place. 
1 his mar hare happened and also it mav have occurred that the 
syndicate agreed to take -*1.000 an acre and that anv member of it 
could make what he pleased above that hut he had no recollection 
ot it. He did not think he would recognize this proposition which 
came through Parker to sell at if 1.000 an acre if he saw it because 
it had been so long ago and he was glad to get. out of it, and was 

Asked how distinct was his recollection that the proposition was 
from Mr. Parker and no, from Mr. Sands, he said because the Tall 
of the meeting was to receive a proposition from Mr. Mvron M 
Parker. Asked if it was his recollection that was the wav tiie secre¬ 
tary s notice read calling the meeting, witness said he could not 
swear he received a notice to attend the meeting but he knew he was 
there. Again asked if he was able to state with distinctness or 
positiveness that the notice said that the meeting was called 
146 to receive a proposition from Mr. Parker to sell the land 
witness sa,d that was the way he understood it and it was'also 
his recollection that when the proposition came in at the meeting 
it. was a proposition bv Mr. Parker, that he would buv. When lie 
said that he knew only one trustee. Mr. Parker, in the sale wlnt l e 
meant was that Parker as an individual made the proposition and 
not a* a trustee: he knew there were two trustees, Parker and 
Emmons. He supposed that Parker was buying the farm on thl 
terms stated as purchaser: that he made the proposition n« an in 
dividual, not as a trustee Tt was understood from Mr Parker 
hat any member of the old syndicate could take shares if he wanted 
to instead of money for the old stock. This proposition to the ‘id 
members who came into the new syndicate miglit have been made 
at the meeting or it might have come from the secretn^ Mr 


Myron m. rarker et al. 


Emmons, he could not remember the details; Parker gave the origi¬ 
nal syndicate holders this privilege. 

It was within a year that he heard from public talk that the new 
syndicate was based upon the value of $1,300 per acre and that Mr. 
Parker had formed this new syndicate, but he could not remember 
any one who told him that. lie did not think his information came 
from Mr. Parker himself. 

Mr. Darlington moved to strike out all the testimony of the wit¬ 
ness on this point as heresay. 

Thereupon the witness was shown by Mr. Darlington a paper and 
stated that he had signed this paper and had no doubt that was the 
proposition to which he was referring. The paper was introduced 
in evidence and was as follows: 

“George E. Emmons & M. M. Parker, Trustees of Browne Farm 

Syndicate. 

Gentlemen: We the undersigned, present owners and holders 
of the certificates of interest representing all that tract of land in 
the County of Washington, lying north of the City of Washington, 
District of Columbia, and containing 183 acres and 30 perches, more 
or less, the same being on the East side of Brightwood Avenue, 
more particularly described in a Deed to George E. Emmons 
147 and M. M. Parker as Trustees, dated May 24th, 1887, and 
recorded in Liber 1257, folio 323, of the land Records of the 
District of Columbia. 

Said property being held by you as trustees, with power and 
authority to sell and convey the same, the proceeds thereof (after 
paying all encumbrances and expenses), to be accounted for by 
you to the parties contributing in the purchase thereof. 

Whereas, in accordance with the action of the meeting of the 
parties interested in the above property (held on April 14th, 1891) 
the Trustees were directed to sell the property at a price not less 
than $1,000 per acre, and it was further authorized, that a sale 
could be made by any party or parties at present interested in that 
property; either by sale to a private individual or through a syndi¬ 
cate; and as the further expression of the opinion of the parties 
interested, the Trustees were authorized to consummate such a sale, 
provided in the consummation thereof, a price of at least $1,000 per 
acre was obtained for the property, and we are further advised, that 
the sale of the property has been consummated by Lawrence Sands 
and others. 

Now therefore, we the undersigned, do hereby ratify and con¬ 
firm *11 11516 Of tlllTbroperty, al a nd Tor th e price of $1^000 per acre. 

The Trustees being dir ected and empow ered t o put such considera¬ 
tion” in the TJgjjxT to the ^VJidim te purchasing th e property as the y 
" requ est or dcsiTe. The Trustees being authorized to agree to such 
tmris as fTiey~7Teem proper, provided however, that a sum of not 
less than $50,000 (Fifty thousand dollars) shall be paid in cash to 
the Trustees of the Brown Farm Syndicate: and provided further, 
that the first year notes shall be held by the Trustees until payment 
thereof, when a full distribution shall be made. The Trustees being 
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directed out of the cash payment to pay the present encumbrance 
now on the property, as well as all proper expenses connected witli 
the side of the property. The Trustees to make a proper accounting 
of said sale in accordance with the certificates issued by them upon 
each of the contributing parties in interest of the Brown Farm 
Syndicate. 

148 (Signed as follows:) 


LAWRENCE SANDS, two-twentieths. 

B. 11. WARDER, six-twentieths. 
JOSEPH PAUL, four-twentieths. 
MYRON M. PARKER, y 2 share. 
KATE L. ROY, one-twentieth. 

A. A. THOMAS, “ 

C. B. PEARSON, “ 

KATE L. ROY, “ 

F. II. MOTT, \y 2 


I sign and approve this paper upon the express condition only, 
that the money and notes due me shall he paid and turned over to 
me bv the Trustees as soon as the sale is closed, April 8, 1892. 

M. D. BRA IN A RD.” 

In answer to Mr. Merillat, under objection by Mr. Darlington 
witness stated that he did not know whether the purchaser paid a 
higher price than $1,000 an acre for the property. 

A. A. Thomas, lawyer, testified that his memory was hazy about 
the whole transaction regarding the sale of an interest he held in 
the old Brown Farm Syndicate. As he recalled they had held the 
property for a good period of time when one day Joseph Paul, who 
lie believed was a meml>er of the syndicate, told witness that he 
understood there was a new syndicate formed which would take 
over their individual interests. Witness asked the price and told 
Paul he was willing to sell at the price Paul stated. He asked Paul 
if he was going into the new syndicate and Paul said no. That price 
as he recol-ected was something like $8,000 for witness’ interest, but 
he could not tell exactly. 

He had no knowledge whatever that the new syndicate was pay¬ 
ing a higher price than the price that was being paid to the witness 
and never had learned such was the fact. He did not recall any 
option he had at any time given upon the property to either Law¬ 
rence Sands or Myron M. Parker, and that it seems that the only < 
transaction he had is what he has stated. 

Over objection of Mr. Darlington that the testimony was without 
relevancy and not involved in the pleading, witness stated that one 
time he was jointly interested with Mr. Parker in what was known 
as the Cameron property north of the City and one day 
149 Parker’s clerk, Beyer, came to him and wanted to know if 
he would sell, which was something they had been wishing 
to do for a good many years. Parker had the same interest as wit¬ 
ness, an eighth he thought. Ex-Senator Cameron and the estate of 
P. B. Plumb also were interested. Witness before telling Beyer the 
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price doubled in his own mind the price he would have taken some 
years ago. He asked Beyer if the Government was expecting to take 
it and Beyer replied (objection, Parker not being present) that he 
did not know anything about it. Witness stated he would sell at 
$1,000 an acre. 

The title of Parker and witness was held in the American Se¬ 
curity and Trust Company and after the conversation the property 
was deeded by the American Security and Trust Company to some 
person, not Sir. Parker, who afterward sold to the Government 
within a few days for about pretty nearly double what witness got. 
He should sav this was within about ten davs or two weeks. After 


his eonversa 
with a depo 


tion with Bever Bever returned within an hour or so 

* 

sit from Parker and within a week he should say wit¬ 


ness received Parker’s check in 


payment for his interest in the 


property. He thought the title deeds passed to the Government at 
about double this price within two weeks. He could not tell how 


soon after this conversation with Parker that he received his share 


of the proceeds of the Marshall Brown property—his memory on that 
case is distinctly hazy. 

On cross examination witness testified that they had acquired the 
Cameron property from J. D. Cameron. He got a receipt from 
Parker for a $5,000 payment lie had paid and afterwards the prop¬ 
erty was partitioned and he and Parker took their share in 
common, making a deed to the Trust Company. TTe thought he 
had given a note secured on his interest in the tract of the Second 
National Bank and the conveyance to the Trust Company was to 
secure that interest. His and Parker’s interest in the property had 
been set off from the others in friendly proceedings. He was not 
trustee for Parker, and Parker was not a trustee for him. The 


records would speak lietter than he could as to time but he thought 
this transaction occurred two or three vears ago—the witness testifv- 
ing in March, 1000. Witness acceded, not to Parker, but to the 
party who acceded to the Government, He did not feel very well 
about it but had not done anything except to speak to Parker who 
said that at the time he did not know anything about the Govern¬ 
ment buying it, that there had been several tracts offered and he 
did not know then whether this would be one of those selected 


or not. Witness recognized his signature to the Pearson 


150 Exhibit. Witness stated that he did not think lie was pres¬ 
ent at any meeting of April 14, 1891, and while his memory 
was decidedly hazy he thought he must have taken the paper on the 
strength of the signatures ahead of him. He is a lawyer, an active 
business man for years who generally knows what he is signing— 
he was decidedly more familiar with the transaction when he signed 
than now, and he has no reason to doubt the paper correctly recited 
the action of the meeting of April 14, 1891. 


On re-direct examination the witness testified that he did not 


know who composed the new syndicate in the Brown Farm matter 
and supposed the price he received was the actual price the new 
syndicate was paying; that he cannot say he had any understanding 
that his syndicate was not to receive the price at which the property 
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would be sold to the buyers—he sold his interest for what he got 
and was satisfied with it. 

On re-cross examination witness testified his experience in syndi¬ 
cate transactions had been varied, and to the question whether his 
experience led him to suppose that men were getting up a syndicate 
without any profit to themselves for doing so. he answered that he 
should have supposed and should suppose now that when people 
went into a syndicate they expected to make a profit. 

It was stipulated and agreed between counsel that the following 
was the state of title of the property in controversy so far as mate¬ 
rial to l>e heard : 

“Prior to April 18. 1892. title was held by George E. Emmons 
and Myron M. Parker, as trustees, under a deed in trust for the 
benefit of the contributors to the purchase price in proportion to 
their shareholdings, these being known as the old syndicate. At 
this time there was a subsisting deed of trust for $25,000, with in¬ 
terest. on the property. 

On April IS. 1802. the said $25,000. was paid off and a release 
filed of record. Thereafter on the same day, Emmons and Parker, 
as trustees, conveyed the real estate by deed in fee to Thomas J. 
Buckley, for a stated consideration of $100. Thereafter on the same 


day Thomas J. Buckley executed a deed of trust to secure a purchase 
money loan of $100,000. on the real estate, represented by the 24 
promissory notes in evidence. Thereafter on the same day Thomas 
•T. Buckley conveyed the real estate hv deed in trust to Myron M. 
Parker and John D. Norton, stated consideration $100, as trustees 
“for the sole use and benefit of tlie persons who have contributed 
toward the purchase of the same in the shares in which they have 
so contributed." The foregoing four deeds were recorded April 18, 
1892. at an interval of one minute apart. 

It is further stipulated that thereafter John T). Norton 

151 died and on March 22,. 1895, the aforementioned $160,000 
trust was paid off and released, and a new deed of trust for 

$100,000 placed on the property by Myron M. Parker, as surviving 
trustee, the 8100.000 being loaned bv the American Security and 
Trust Company through the Beal Estate Title Insurance Company. 
The $160,000 trust was paid off by this new loan of 
$100,000 and an assessment levied against the syndicate members 
pro rata.” 

152 Clarence Corson. Cashier of the Columbia National Bank, 
from 1892 to 1895. testified that Myron M. Parker had an 

individual account with the bank between October 1, 1892, and 
May 23, 1895. and that Myron M. Parker as one of the trustees for 
the Brown Earm Syndicate had an account with the bank covering 
the period from April 19th to September 1. 1892. 

There was then introduced in evidence the following summary 
of checks produced by the witness: 

Mr. Corson, under call from complainants’ counsel, produced 
fourteen checks, of the Brown Farm Syndicate, George E. Em¬ 
mons and Myron M. Parker, Trustees, dated April 19th, 1892, one 
for the sum of $4,575, to the order of M. M. Parker and endorsed 
for deposit to the credit of M. M. Parker. Another for a like amount 
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to the order of George E. Emmons, nnd endorsed by him. One 
to M. M. Parker for $26,150.00, endorsed for deposit to the credit 
of M. M. Parker, and which it is agreed was used to pay off the 
mortgage which was on the property at the time of the purchase. 
Then follow six checks for $735 each, payable respectively to C. D. 
Pearson, A. A. Thomas, \V. \V. Acklin, Mrs. C. B. Westcott, M. D. 
Brainard and Mix. Kate L. Koy, each endorsed by the payee thereof. 

Next is a check to the order of Lawrence Sands for $1,470.00, 
endorsed by him to the order of M. M. Parker, for deposit to the 
credit of M. M. Parker. Then follows check to the order of Joseph 
Paul for $2,940.00, endorsed by him. Check for $4,410 to the 
order of P>. H. Warder, endorsed by him. Check for $367.50 to 
the order of M. M. Parker and endorsed by him. Check for $1,- 
162.50 to the order of F. II. Mott, and endorsed by him for deposit 
to the credit of M. M. Parker. Then follow three checks dated 
August 29th, 1892, one to the order of M. M. Parker, account of 
C. M. Anderson for $30.00 endorsed M. M. Parker. 

153 One to the order of B. II. Warner, endorsed B. II. Warner, 
G. W. F. Schartzell, Columbia National Bank, credit ac¬ 
count of B. II. Warner and Company, for $96.16. One to the 
order of George E. Emmons, endorsed George E. Emmons, West 
End National Bank, credit of Emmons and Stickney, amount 
$26.49. Then follow four checks of September 1st, 1892, one to 
the order of B. II. Warder, $88.32, endorsed “Pay to the order of 
American Security and Trust Company, or order, George E. 
Emmons, per or for Trustee.” One to Lawrence Sands $29.44, 
endorsed Lawrence Sands; one to Myron M. Parker for $7.36. en¬ 
dorsed for deposit to the credit of Myron M. Parker; one to F. II. 
Mott, for $22.08, endorsed F. H. Mott, for deposit to the credit of 
M. M. Parker. 

Asked to produce any papers or memorandum that would show 
the disposition made of the proceeds of a check dated March 23, 
1#95, payable to the Columbia National Bank for $22,250.16, wit¬ 
ness replied: 

“An examination of our records shows two credits on that day 
that aggregate very close to the amount stated by you. One was a 
payment on account of a note of Lawrence Sands for $6,821.80, and 
a deposit to the credit of E. S. Parker, of $15,431.85, they aggregate 
$22,253.65. To the best of my knowledge that is the disposition by 
us of the check mentioned.” 

On cross examination witness stated that E. S. Parker at that 
time was President of the Columbia National Bank, and was not 
related to Myron M. Parker. He did not recall whv the check was 
passed to the credit of E. S. Parker and there was no record that 
M yron M. Parker had anything to do with it. 

154 George E. Fleming testified that he was now Vice-Presi¬ 
dent of the Union Trust Company and in 1895 was Secre¬ 
tary of the Real Estate Title Insurance Company. 

lie identified as in his handwriting the ledger entries on the 
ledger of the Title Company of the disbursement of a loan in March 
and April 1895 of $100,000 by the American Security A Trust 
Company to Myron M. Parker, surviving Trustee. 
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Tie also identified checks produced by Mr. McElwee and testified 
that these checks had been drawn by the Company and and in 
reply to the question why the endorsement of Porter, Surviving 
Trustee, appeared on end of the checks testified that it was the 
custom of the Title Company, to require the borrower to endorse 
disbursements made from loan funds placed in their hands, in order 
to confirm or direct the disbursement. lie did not remember from 
whom the memorandum was procured upon which this disburse¬ 
ment was made, but would say that the disbursements had been 
made from a suggestion furnished hv Mr. Parker or Mr. Bever. lie 
bad no knowledge concerning any disbursements above the amount 
shown by the records—the $100,000 from the American Security 
and Trust Company and the check of Mr. Porter for $4,000 and 
some hundred dollars. There was one chack he noticed not en¬ 
dorsed by Mr. Parker as Trustee. That bad gone to Chapin Brown 


as attorney. 

Ido Lewis Beyer. Confidential and Managing Clerk for Myron 
M. Parker, testified that he had been with Parker since De¬ 
cember. 1NN7. lie had furnished to Mr. Merillat bv direction of 
Mr. Parker shortly prior to filing of suit the following paper, which 
was introduced in evidence: 


List of Griffin at Subscribers. 
Marshall Brown. 


Cert. No. Name. Holdings. 

1. Hon. J. D. Cameron. l/24th 

2. \Y. R. Bates... l/24th 

3. J. AY. Morris. l/24th 

4. Max Dazinger . l/24th 

5. lion. J. E. Washington. l/24th 

6. J. M. Bell. l/24th 

7. Nat. C. Goodwin. l/24th 

8. James Lansburgh . l/24th 

9. John D. Norton.l/24th 

10. John D. Norton. l/24th 

11. E. C. Bowling. l/24th 

12. L. C. Stanley. l/24th 

13. David R. Shaw. l/24th 

14. Augustus C. Baldwin. l/24th 

15. C. A. Newcomb. l/24th 

16. C. T. Hills. l/24th 

17. August White . l/48th 

18. Alfred L. White. l/48th 

19. Hon. J. L. Sweeny. l/48th 

20th. Myron M. Parker. l/48th 

21. Hon. M. B. Wright. l/48th 

156 

22. Max. Luchs. l/48th 

23. James T. Shaw. l/48th 
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24. John B. Falck. l/48th 

25. Abraham D. Prince. l/48th 

26. E. Fountain . l/40th 

27. R. L. Polk A J. W. Weeks. l/40th 

28. Horace F. Risk. l/40th 

29., William W. Hannan. l/60th 

30. Carlton A. Beardsley. l/80th 

31. Hon. W. F. Sanders. l/96tli 

32. Hon. W. F. Sanders. l/96th 

33. lion. W. F. Sanders. l/96th 

34. Hon. W. F. Sanders. l/96th 


That statement had been furnished prior to the beginning of the 
present suit, the second time Mr. Merrillat called on Mr. Parker for 
information, and had been made up from the certificate transfer 
hook, produced for examination, which hook witness had prepared 
from the direction of Mr. Parker and Mr. Sands. Mr. Parker told 
him in preparing the book to prepare the certificates of those who 
subscribed through,himself and through Sands and he had gotten 
from Col. Parker those who had subscribed through him and from 
Sands those who had subscribed through Sands. 

Col. Parker was familiar with all the entries in the book and 
with all the assessments. 

On cross-examination witness said Col. Parker does not usually 
examine the books, and that his only familiarity with the entries 
is derived from the instructions he gave witness; that he did not 
scrutinize the books to see whether witness carried out his instruc¬ 
tions correctly. He also testified that the figures given by Parker 
% related to the subscribers he had obtained, and those by Sands to 
the subscribers Sands obtained. 

On re-direct examination witness said that he thought Mr. Parker 
was familiar with the entries in the certificate book relating to the 
original organization of the syndicate. As to the ledger and journal 
entries Mr. Parker might have examined them or not. Witness 
would not say that Mr. Parker was familiar with each entry 

157 in these books. When entries were made there was a trial 
balance of accounts made up and submitted to Col. Parker. 

158 Mr. Beyer further testified that the money paid on sub¬ 
scription by the members of the new syndicate was all of it 

turned over to Myron M. Parker and George E. Emmons trustees. 
It was kept in the private bank account of Myron M. Parker at the 
Columbia National Bank and credited on Mr. Parker’s books as 
trustee. He thought all payments were made to the joint order of 
Parker A Emmons by check and then were endorsed in blank and 
deposited in bank to* Parker’s credit in the bank individually and 
carried on Parker’s ledger to the joint account of Parker A Emmons 
trustees. 

The first subscription was received on March 21, 1892. After 
the money was placed to Parker’s individual credit in March and 
April 1892 payment was made to Parker A Emmons Trustees by 
Parker individually out of the money received and deposited. They 
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received approximately $53,749 of which $50,000 went to the ac¬ 
count of the old Brown Farm Syndicate. 

Asked as the stated price of the new syndicate called for cash 
payments of $80,000 how (he difference was made up between $80,- 
000 and the $->3,800 witness replied: 

f ift\ thousand dollars as 1 said went to the account of the Brown 
Farm Syndicate $2,100 went to the account of Mr Parker and Mr. 
Norton, Trustees, and the difference was retained as commission on 
a basis of $1,300 an acre/’ 

Q. So, as 1 understand it. this entire $80,000 was not paid in. 
A. No sir. 

Mr. Norton represented Beardsley and Hannan and in other 
words first acted as their agent and made at the time the trade was 
consummated a payment of $22,000 and odd dollars. At the time 
this $22,000 was paid the hooks did not show for whose subscription 
the money was paid, the entry went entirely under the name of Mr. 
Norton. 


Q As one general blanket account for all business in- 
150 terested through Norton. Beardsley or Hannan and also on 
account of their own shares? A. Yes sir. 

Witness could not tell who Norton, Beardsley or Hannan repre¬ 
sented at that time nor what proportion those payments were. 

Q- Nave you any statement or is there anything in the books 
which would show who they represented? A. Yes, later they gave 
us a list. * 

Q. Have you that list? A. Why, no. the subscription book will 
show. They were all the Western people—All Detroit people. 

M itness said he could not separate which subscriptions were se¬ 
cured by each one of the three, hut from the subscription hook the 
following were the persons who were turned in by the Norton people 
as their subscriptions and to whom shares were issued: 


John D. Norton . 

John D. Norton . 

E. C. Bowling. 

L. C. Stanley. 

David R. Shaw. 

Augustus C. Baldwin . 

C. A. Newcomb. 

C. T. Hills. 

Jas. T. Shaw. 

E. Fountaine. 

R. L. Polk and J. W. Weeks 

Horace F. Fisk, Agt. 

Wm. W. Hannan. 

Carlton A. Beardslev . 


l/24th, 
1/24th, 
1 /24th, 
1 /24th, 
l/24th, 
l/24th, 
l/24th, 
1/24 th, 
1 /48th, 
l/40th, 
1 /40th, 
1 /40th, 
1/BOth, 
l/80th. 


Q. I would like you to state those who subscribed through Mr 
Parker? 

A. J. D. Cameron. 1 /24th 

W. R. Bates. l/24th 

J. W. Morris.“! l/24th’ 
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Augustus White . l/48th, 

Alfred L. White. l/48th, 

J. W. Sweeney . l/48th, 

M. M. Parker . l/48th, 

A. L. White . l/24th. 


160 Q. Please give the same information with respect to any 
other subscribers interested through other persons stating 
through what other persons they were interested? A. There is one 
certificate there, Max Panzinger, procured by A. L. White, l/24th. 
The following were procured by Lawrence Sands: 


J. E. Washington. l/24th, 

J. M. Bell . .. l/24th, 

Nat C. Goodwin . l/24th, 

James Lansburgh . 1 /24th, 

M. B. Wright . l/48th, 

Max Luchs . l/48th, 

John B. Falck. l/48th, 

Abraham D. Prince . l/48th, 

W. F. Sanders .. 4/96th. 


Were any of these certificates which you have stated as having 
been made by Mr. Sands, made by any persons other than Mr. 
Sands, or turned in by persons other than Mr Sands? A. You 
mean paid in individually. 

Q. Did any individuals or any other persons other than Mr. 
Sands turn in any of these subscriptions on his account? A. Do 
you mean persons that might have been interested with Mr. Sands 
in obtaining them. 

Q. 1 am asking whether or not any other person turned in any of 
the subscriptions that vou have stated were obtained bv Mr. Sands? 
A. No. 

Q. M as Mr. Bieber at the office of Mr. Parker at the time the 
syndicate was being formed? A. 1 do not know. 

Q. Did Mr. Bieber turn in any of the subscriptions. A. That I 
do not know. 

Q. Do you know whether Mr. Bieber’s check or checks endorsed 
by Mr. Bieber were turned in in payment of any of these 
161 certificates? A. 1 cannot recall that. 

Q. Have you any recollection of Mr. Bieber in connection 
with this matter? A. We have no record of Mr. Bieber. 

Q. T am not asking about your record,—have you any recollection 
of Mr. Bieber coming to the office about this matter? A. No, but 1 
have always understood that Mr. Bieber had some interest in ob¬ 
taining subscriptions. 

Q. Who accounted to Mr. Bieber for his share in obtaining sub¬ 
scriptions, if you know? A. T presume Mr. Sands. 

Q. Do you know whether or not Mr. Parker paid Mr. Bieber any¬ 
thing on account of any of them? A. No. 

Q. 1 will ask you to give your best recollection and belief as to 
whether or not Air. Bieber at any time prior to the final consumma- 
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tion was in to see Mr. Parker regarding this matter? A. I do not 
recall. 

There was offered in evidence from the stock certificate hook the 
following entry in the stub of the book: 

(Printed) Marshall Brown Syndicate, No. 20. 

(Written) One forty-eighth interest. 

(Printed) Issued, June 4th, 1892. (Written) Myron M. 
Parker. 

(Printed) Post Office Address. 

(Written) Washington, D. C. 

(Pencil memo.) Gans Bros. 100 Hanover Street, Baltimore, Md. 

107-109 W. Fayette Street, 

Baltimore, Maryland. 

Received of Myron M. Parker a/ad Jno. I). Norton, Trustees, the 
Certificate above referred to. 

Assigned and new certificate issued to Gans Bros. 

(Pencil) 100 Ilanover Street, Baltimore, Maryland. 

When the session was next resumed, after production order 
162 call of Parker's checks, showing the Semi-annual payment of 
interest aggregating the $4,800 on the $1(10.000 loan, less 
the interest due on the note held by Parker. Mr. Beyer was recalled 
and testified that he did not know in whose office the accounting 
was made of the difference between the $1,000 an acre and the $1,900 
an acre. He had nothing to do with sending out to the persons who 
received the money coming to the organizers of the syndicate 
or who received the difference l>etween the thousand dollars and the 
$1,300 per acre of the money that was coming to them of the sum of 
approximately $">3,800 received, $50,000 was deposited to the credit 
of Emmons and Parker trustees of the Brown Farm Syndicate and 
$2,100 went to the credit of Parker and Norton trustees. 

Q, And then you said that the difference was retained as com¬ 
mission on a basis of $1,300 an acre. To whom was this difference 
amounting to about $1,700 paid? A. What difference do vou mean 
of $1,700? 

Q. Your statement was that $50,000 went to Emmons and Parker, 
trustees of the old syndicate; that $2,100 went to the account of 
Parker and Norton, trustees. A. You mean the difference between 
that and $53,800? 

Q, And then you added that the difference, which happens to 
amount to approximately $1,700, was retained as commission on 
a basis of $1,300 an acre, to quote your words. What do you mean 
by the language was retained as commission on a basis of $1,300 
an acre? A. That was part of commission retained by Colonel 
Parker. 

Q. Do I understand you to say that Col. Parker personally re¬ 
tained to himself a commission of $1,700. being commission on a 
basis of $1,300 per acre? A. There was a difference on part of 
the cash commission between $1,000 and $1,300 an acre. 

Q, What I understand then is that Mr. Parker got $1,700 as 
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commission based on sale of the property at $1,300 an acre? A. 
Yes sir. 

Q. The situation then being that for the sale of the prop- 

103 erty for the old syndicate he got one half of the brokerage 
commission of five per cent for selling the property for the 

old syndicate, and then from the money contributed by the new 
syndicate he got a commission totaling $1,700, is that true? 

After some colloquy between counsel in which Mr. Darlington 
insisted the question assumed that the commission Parker received 
came from all the members of the new syndicate, and might result 
in a kind of trap, the question was withdrawn and witness was 
asked: 

Q. Is it not a fact that in the accounting that was made of the 
total of $53,800 approximately, turned in on subscriptions on account 
of the new syndicate that Mr. Parker retained $1,700 of the amount 
personally? 

Mr. Darlington: 1 object on the same grounds, and to the as¬ 
sumption in the question instead of having the witness testifv to 
the fact. 

A. Are you speaking of just the difference between $53,800- 

Q. Between the $53,800, and the other payments which total 
$o*2,100, approximately? A. I do not know whether you would 
designate it as commission, but it was the difference which went to 
«Mr. Parker’s credit. 

Q. Tie got that personally? A. Yes, sir. 

Q. Do 1 understand then that Mr. Parker charged a commission 
or made a charge against the $300 per acre, as to those shares or 
subscriptions received through Lawrence Sands, or John D. Norton, 
as agent for the Michigan persons? A. No, sir. 

Q.. Did he account to the Sands and Norton contingents for the 
full $300 per acre on each share without making any deduction 
himself? A. 1 do not quite understand that. 

Q. TTow was this charge of $1,700 retained as commission 

104 as stated by you—what was the basis of charging the $1,700? 
A. Tt represented the payments made by subscribers ob¬ 
tained bv Colonel Parker. 

Q. Well, didn’t he also in the accounting receive $300 per acre 
for each person he represented, or induced to come into the syndi¬ 
cate? A. That is part of the matter that you are speaking oL 

Q. This $1,700, in cash, does it represent the cash reduction made 
by him on account of those subscriptions, or those subscribers, he 
had interested? A. Yes, sir. 

Q. Then the Norton and Sands interests received their pro rata 
wholly in deed of trust notes, is that true? 

Mr. Darlington: One moment. The Norton and Sands people 
received notes, what for? 

Mr. Merillat: In settlement, 

Mr. Darlington: The old syndicate people got the notes. 

Mr. Merillat : The record shows that while $160,000 was made 
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in a deed of trust notes that only a portion of these notes went 
105 to the syndicate, but that Mr. Parker, Mr. Norton, Mr. 

Beardsley, Mr. Hannan and Mr. Hands received notes. My 
question is whether or not Mr. Parker in this accounting received 
part of his $500 per acre in cash and part in notes? A. Yes, 
sir. 

Q. Did the amount due to Norton and Hands consist wholly of 
notes? A. No, sir. 

Q. Did they receive any cash? A. I do not know—1 cannot 
say. 

Q. 1 will ask you if it is not a fact that Mr. Parker in addition 
to the three hundred dollars per acre, which he was to receive for 
his subscribers did not make a commission charged against all the 
subscribers to represent the commission paid him based on the difl’er- 
ence between a thousand dollars per acre and $1,500 per acre, as 
von stated in your original answer? A. A commission against all 
subscribers? 

Q. Yes? A. 1 do not quite understand what you mean. 

A. Didn't this $1,700. as a matter of fact represent a charge or 

commission that was made for selling the property at $1,500 per 

acre, that amount being a separate commission that was charged 

on the difference between $1,000 an acre and $1,500? A. No, as I 

said that is part of the commission that Mr. Parker, or profit that 

Mr. Parker made through the subscribers that he got—that is not 

. . • 

any separate commission. 

Q. Do 1 understand that for the subscribers Mr. Parker interested 
he charged a commission in addition to the $500 an acre? A. Oh, 
no. certainly not. 

Q. Did the notes that were turned over to Mr. Hands, for 
1 f>0 example, represent exactly $500 per acre on the shares that 
he had interested in the syndicate? A. I do not know. 

Q. Did the notes that were turned over to Mr. Hannan, Mr. 
Beardsley, and Mr. Norton represent a settlement with them on the 
basis of $500 to go to them on all shares that they had interested? 
A. That 1 do not know. 

Q. On that point you have no knowledge at all? A. I have no 
knowledge of the distribution of the notes. 

Q. M ho distributed the notes so far as you know? A. I cannot 


Q. Were you present when the notes were turned over to the 
various persons who appear to be the holders of them, or any of 
them? A. 1 do not think so. 

Q. Have you any knowledge concerning the matter as to how 
some of the notes came into the possession of Messrs. Hannan, 
Beardsley, Norton and Hands? A. No, sir. 

Q. Or any of them? A. No, sir. 

Q. You had nothing whatsoever, or any part whatsoever, or any 
knowledge as to how this accounting was made. A. No, sir. 

Q. Did you have charge of Mr. Parker’s books and the entry 
up in them of the items that appear there with reference to this 
svndicate? A. Yes, sir. 
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167 Q. From whom did you obtain the data upon which you 
based the entries in the books? A. Why through the oflice, 
and Mr. Parker. 

Q. From whom did you learn who were the holders of these 
various notes? A. Why subsequently that came to me through the 
notices, being sent. 

Q. Prior to the time that the notices were sent to you of pay¬ 
ment of interest, had you made any entries on your books or did 
you know who were the holders of the njotes? A. 1 did not know 
the holders. 

Q. The first knowledge then that you had at any time as to who 
held these notes was when bank notices would come to you? A. 
That is practically the first knowledge—no there was some knowl¬ 
edge before that—I cannot recall what it was. 

Q. From whom did you obtain this prior knowledge? A. 
That I cannot recall. There was one note that I had knowledge of, 
and that was held by Colonel Parker, 1 think, amounting to $7,- 
194.25. 


Q. When did you first obtain knowledge of that and from whom? 

A. That was shortly after the transaction was closed. 

Q. Where was this paper, being Exhibit A, testimony of Charles 

B. Pearson, and being wliat is known as the proposition signed by 
the old syndicate—where did you procure that paper? A. I think 
it was in the possession of Colonel Parker. 

Q. Please state whether or not there at any time were any other 
papers with that paper relating to the syndicate? A. Relat- 
168 ing to this? 

Q. To the syndicate, either the old syndicate or the present 
syndicate? A. No, not that I know of. 

Q. I would like you to state whether or not that paper was not 
kept with the minutes of the old syndicate? A. Not that 1 am 
aware of—I have no knowledge of the old syndicate. 

Q. Were there any other papers of any sort with that paper when 
you found it? A. No, sir. 

Q. Did you make a search for the paper? A. No, sir. 

Q. Who did? A. I do not know. 

Q. Who handed it to you? A. Colonel Parker. 

Q. Have you at any time seen any records or other papers of the 
old syndicate, other than that paper? A. Absolutely none. 

Q. You stated that you had always understood that Mr. Bieber 
had some interest in obtaining subscriptions—from whom did you 
get that information, and when so far as you can recall? A. I do 
not think that 1 can say that Mr. Bieber really had any interest. 

Q. Is that the whole of your answer? A. Yes, sir. 

Q. At the last session you stated “I have always understood Mr. 
Bieber had some interest in obtaining subscriptions," now l would 


like you to state upon what you based that answer, and why you say 
now that you do not know anything about it? A. I cannot say— 
I am not sure on that point. 

Q. You have no knowledge as to what it was that prompted 
you to make that answer then? A. No, sir. 


169 
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Q. You said that Mr. Panzinger was interested through Mr. 
Parker in the syndicate? A. Yes. 

Q. Was Mr. Panzinger counted as one of those who had subscribed 
through Mr. Parker? A. As coining through Mr. White. 

Q. Put was Mr. Danziger counted as a subscriber obtained through 
Mr. Parker? A. Through Mr. White. 

Q. Was— so that he counts as one of those who, so far as Mr. 
Parker was concerned, Mr. Parker claimed the difference between a 
thousand and thirteen hundred dollars per acre, is that correct? A. 
Yes. 

On cross examination witness said he did not learn anything in 
regard to Mr. Pieber and his connection with this property through 
Mr. Parker since this suit was brought. Asked by way of refreshing 
his recollection, witness said he was present when Parker had told 
Mr. Darlington something about some attempts that were made to 
make Pieber a witness in connection with the transaction. 

Mr. Pieber was a real estate man living in Washington, whom 
witness did not know personally; is still living and is perfectly 
accessible to show what his part was in the transaction. Witness 
said he could not say whether the money which came from Norton 
and his associates in the first account as a blanket account was sent 
in on a hasP of $1,800 per acre or not. It was their proportion of the 

>2.000 payment and not the $80,000, so that they retained their 
share of the fund and it never came into the hands of Parker. The 
same was true of the Sands contribution except that Senator Saunders 
and Nat Goodwin were Sands Subscribers, but sent their 
170 checks direct to Parker’s office. 

He had first seen the Peas/on Exhibit since the suit was 

filed. 1 he remittances that came to Emmons and Parker in March 

and April of 1892 were deposited in Mr. Parker s account because 

there were no trustees accounts to deposit them in. lie meant by 

that there was no account in their names in reference to the new 

syndicate. 

«/ 

\\ it ness did not mean to say that the entire $80,000 was not 
subscribed, he had no knowledge as to how much was subscribed 
originally, in the syndicate. What he meant to say was that the 
entire $80,000 was not paid in. 

Mr. Parker surrendered the 1 /-48th certificate originally subscribed 
for by him in October, 1892 to Charles Gans through Mr. Sands, 
Mr. Sands representing that Gans was the subscriber for that interest 
and demanding it from Parker. Parker surrendered it for just what 
he had paid for it. I here had been assessments made on that syndi¬ 
cate certificate since and they had been paid by Gans Brothers. 
There might have been one assessment—the first six months assess¬ 
ment, that he was not quite sure of that had been paid by Parker, 

« one and Parker had been reimbursed this 
assessment when he parted with the certificate. Parker had exercised 
absolutely no act of ownership over that certificate of Gans Brothers. 

On re-direct examination witness testified that the Gans certificate 
was turned over in October or the Autumn of 1892 to Mr. Sands 
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Q. In whose name was that certificate up to the time of its sur 
render? A. I believe in the name of M. M. Parker. 

The certificate was paid for by Mr. Sands at the time of surrender. 
It had been paid for originally by Mr. Parker and then in October 
Gans paid what Parker had paid for it. Asked as whether Gans had 
not paid for it with a 90 day note he answered he knew absolutely 
nothing of such a payment and had never before heard of anything 
of that sort. 

Emmons and Parker were not trustees for the new syndicate at 
any time, but checks were made bv subscribers payable to Parker 
and Emmons trustees who called for them as trustees under 

171 the old syndicate. This testimony going in under objection 
by counsel for Parker that the call was in writing, and the 

writing should be produced, being in the correspondence already 
produced under the call of complainants’ counsel. 

Q. In deciding how much was due to any organizer of the syndi¬ 
cate was there at any time made a computation of what the interest 
that he had in the new syndicate came to? A. 1 have no knowl¬ 
edge of it. 

Q. Who issued the certificate to the new members? A. 1 drew 
them. 

Q. At whose instance? A. At the request of Mr. Sands, Mr. 
Norton and Mr. Parker. 

Q. Did you receive any instructions from them in reference t*> 
the notes? A. No, I drew the notes but I had no knowledge as to 
the distribution at all. 

Q. When you got through with the drawing of the notes who d'd 
you turn them over to? A. Mr. Parker and Mr Emmons. 

Q. To which of them did you deliver them? A. That 1 cannot 
recall. 

Q. I will ask you whether delivery was made in the office of 
My ron M. Parker. A. It might have been. 

Mr. Darlington: 

Q. Do you know? A. I am not sure. 

Witness knew of no call for any meeting to determine who should 
be the trustees in the new syndicate and had no knowledge as to 
how these trustees were selected. 

Q. Is it not a fact that Mr. Parker charged a commission of 3 
per cent on the difference between $1,000 an acre and $1,300 an acre 
and that he charged this three per cent on the gross difference? A. 
The only commission in the transaction at all was a com- 

172 mission Emmons and Parker received on the sale of the old 
syndicate. That is absolutely the only commission that 

entered into the transaction. 

Q. Didn’t Mr. Parker retain then three per cent of the difference 
between $1,000 and $1,300 per acre before making an accounting 
with the other organizers of the syndicate? A. No, sir. 

Q. I will ask you to vary the form of the question whether or not 
the $1700 retained did not, as a matter of fact, represent a charge 
made by Mr. Parker over and above the $300 per acre which he 


JAMES LANSBTTRGII ET AL. VS. 


claimed as to those subscribers who had been interested by him? A. 
No, sir; 1 think J have said that that is part of the commission or 
protit that came to Mr. Parker through his subscribers. 

On re-cross-examination by Mr. Darlington witness testified that 
besides the $53,749.95 paid in on behalf of the new syndicate Mr. 
Parker advanced for Sands $3,214 and some cents and also paid for 
his stock $1060.08, making a total cash payment of $58,630.(13, there 
might be some little difference in the cents. 

This $1,700 was part of Parkers commission on the subscribers 
he interested and the balance of his commission was represented by 
cash and a note. The difference between $53,749.95 and $58,030.63 
was also retained by Parker, in addition to $1,700. as his commission 
on $300 an acre. Parker and Emmons called in the subscriptions 
as trustees for the old syndicate, witness did not know at whose 
request. 

The svndieate certificates distributed at the direction of Sands 
witness presumes was to those who subscribed through him; the 
books ivas sent to Norton by express, who retained them for the sul>- 
scriptions which came through Hannan. Beardsley and himself and 
returned the others; those made under the direction of Norton were 
to the subscribers Norton claimed to have been obtained by him, and 
the certificates distributed under Parker s direction were to 
173 those who subscribed through Parker. 

The money Parker advanced for Sands and also with which 
he paid for his own 1 48th interest over and above the $53,000 was 
not paid by check but it was credited to the Marshall Brown Syndi¬ 
cate by Mr. Parker and wa- 4 a matter of bookkeeping. Mr. Parker 
credited the syndicate as a matter of bookkeeping, over and above 
the $53,000, with the payment for his .-hare, and of the amount due 
from Sands, who subsequently repaid Mr. Parker. Mr. Parker had 
the cash in his own personal bank account. 

The total amount that went to the Marshall Brown Svndieate 
account was $58,030.75 approximately, the total credited on Parker’s 
books was $58.030.75—which was just the same as if there was a 
payment made, as Parker had the money in bank to his, Parker’s, 
credit—the same account that the other was in his personal account. 

Q. Did he actually lend Lawrence Sands over $3,000? A. He 
credited the account—I think the transaction was going to be closed 
and Sands had failed to turn in that amount of money. He simply 
credited the account of the Marshall Brown Syndicate, charging it 
to himself and closed it. 

Q. Sands on a basis of $300 an acre was entitled to more than that 
as his profits for interesting subscribers, was he not? A. 1 do not 
know. 

Becross: 

Tf Sands had paid in $3214.12 which was short in his account, and 
Parker had paid in actually for the l/48th share, Parker would 
have drawn out a little more than $5,000, instead of $1700. He 
charged against this cash commission to which he was entitled the 
thirty-two hundred and odd dollars due from Sands, and the amount 
of his l/48th interest, took the balance in cash, treating himself as 
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having subscribed for the l/48th interest, crediting himself as hav¬ 
ing paid for it on April 19th, 1892, the day of closing the trans¬ 
action, afterwards being paid by Sands and (Jans. It so appears on 
the contemporaneous record. 


174 Lewis Beyer at a subsequent date was recalled to make 
some corrections and some further explanations of his testi¬ 
mony, and testified that since his testimony the other day “T find that 
in connection with the Ganz certificate, or rather the certificate issued 
to Mr. Barker, and now held or supposed to he held by Mr. Ganz, 
that. Mr. Sands and Mr. Bieher jointly made the settlement to Mr. 
Parker for that certificate.” 

Parker had (barged himself for the certificate at $1,300 per acre 
or $1,660.08. lie had paid an assessment of $100. 

From Parker’s Journal the following was then offered in evidence: 

Oct. 18. By Lawrence Sands on sale, 1 48 interest in 

, Marshall Brown to Clias. Gantz.$909.24 

By Samuel Bieher. due on 1/48 of $2,100. 180.75 

. By amount paid for interest. 100.00 

Bv loss on sale charged to expense. 616.69 

Expenses. 

Oct. 18. To loss on sale of 1 48 interest in Marshall Brown, 

sold Chas. Gantz. 616.69 


Witness explaining the entry said that it calls attention to the fact 
that Parker paid the full subscription price of the $1,6(56.68, subse¬ 
quently paying an assessment of $100;—“in the cash amount that 
Sands and Parker obtained for the interest they secured there was a 
commission and profit on this certificate amounting to $544.23.” 
Parker got that profit when he subscribed for it. The certificate 
represented an investment, counting the assessment, of an actual 
cost price to Mr. Parker of $1,122.25, and Mr. Sands demanded the 
certificate, and Mr. Parker naturally demanded the return of 
175 his cash investment, and in settlement Sands paid $969.24, 
and Bieher paid $180.75, representing a total of $1,149.99. 
Parker paid Bieher nothing. 

The cash book was produced and under date of Oct. 18, 1892, 
showed cash payment by Lawrence Sands of $969.24, and on the 
same date a cash payment in the name of Bieher of $180.75. Ganz' 
name was entered in the Journal by Sands' direction. Witness had 
discovered these entries since he had testified before. He could not 
recall when he had seen them before yesterday—it must have been 
some years ago. 

Q. Do you remember seeing them since their date, 1892? A. 
Only the other day. 

On redirect examination witness was asked whether he had any 
personal knowledge or recollection of the matter except as the entries 
were in his handwriting and said that he knew that the payments 
were made by Sands and Bieher and also knew Sands demanded the 

13—2592a 
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certificate of Parker and represented it had been subscribed by Ganz. 
He was present at the time and he knew Bieber was not present when 
that demand was made. 

Q. Do you know whether or not it was Sands' claim that all persons 
interested through Biel>er were his subscribers or clients? A. No, I 
have no knowledge of any interest Bieber might have had through 
that certificate or any other. 

176 Q. Have you any knowledge of any payment having been 
made prior to ()ctol>er? A. Absolutely nothing, so far as we 
are concerned. 

Prior to the date of payment Parker was the owner and holder of 
the certificate, and there was no question then because Parker had 
title to it. Sands subsequently said he had subscribed for the certifi¬ 
cate, or Ganz had. and Parker did not feel like disposing of it to 
Ganz. hut subsequently did. 

Q. Parker s idea then was that he. Parker, was the holder and 
owner of that certificate? A. 1 do not know whether it was—there 
might have been some discussion that I had no knowledge of. * 

Witness was born in 1868. 

Q. There appear to have been certain Notarial acknowledgement* 
taken by you. Were you paid for them? A. I guess not. The only 
charges for Notarial works was one made to K. V. Hughes—1 do not 
know that I executed any papers. 

His attention being called to the fact the record showed witness 
took acknowledgments to two deeds and that Hughes took certain 
ones, witness said there was a check of record to Hughes for $5.00 
and possibly witness might have gotten some compensation out of it. 

Witness Wing asked whether or not $1,645.95 of actual money 
was not left after disbursement of the $53,749.95, contributed in 


actual cash by the subscribers, 


said that showed only the actual cash 


paid in, but there was besides $16')').68 credited against 
$3,214.12 he had advanced for Sands. The amount 


Parker and 
of approxi¬ 


mated $1,760 was pail of Parker" 
which commission was $ 


s cash commission on subscriptions. 
6,530.75. The exact amount was 


177 less than $1,700 and can be figured up from the account. 

$50,000 was paid to the old syndicate, and $2,100 went to the 
account of Parker and Norton. Trustees. 

Q. I find that 3 per cent upon the difference between $1,000 and 
$1,300 per acre makes very nearly $1,650. I would like you to state 
whether or not vour statement that that was Parker s commission on 


the difference between the $1,000 and $1,300 is not really accounted 
for by the fact that Parker did charge up a brokerage commission 
on the difference between the price that was paid in the first instance 
and the price that was paid in the last instance? A. That $1,600, 
Mr. Merrillat, is part of the $6,530.75, which 1 explained a moment 
ago. I said definitely the other day, and I will repeat it today, there 
was no commission of three per cent on any item whatever. Abso¬ 
lutely the only cash commission which he got was the $6,530.75, and 
the commission as trustee on the old Marshall Brown Syndicate. 
There was no commission of three per cent on anything. That 
which you have in your mind and which you speak of so repeatedly 
is a part of the $6,530.75. 
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Q. Was there not as a matter of fact charged up a commission 
upon (he difference between the thousand dollars an acre and thirteen 
hundred dollars an acre? A. No, sir. I can not make myself any 
more explicit than what I have. 

There was produced by the defendant under the call what was 
stated to he a transcript of account of the new syndicate as the same 
appeared on the books of account of Mr. Parker and it was intro¬ 
duced in evidence as follows: 

17<S Transcript of Account of Marshall Broun S/indicate Subscription 

Account. 


Apr. 18 To C. M. Mathews, Ex¬ 
ecutor, Corcoran 
Estate, 59340 to 
take up note of 
$25,000 with bonus 

& int. 26,150.00 

“ “ “ M. M. Parker & J.D. 

Norton, Trs. cash 
<lep. a/e at Atner. 

S. & T. Co. 2,100.00 

“ 19 “ Cash 59346 Proceeds 

of sale of Mar¬ 
shall Brown. 50,000.00 

“ 20“ Amt. to bal. due on 

a/c representing 
cash profit 6/24 
interests . 6,530.75 


ITU 


Mar. 21 By Nat. C. Goodwin, 
payment of as- 

sm’t . 3,333.33 

“ 29“ W. R. Bates, pay¬ 

ment 1/3 subscrip¬ 
tion $10,000. 3,333.33 

“ “ “ W. F. Sanders, pay¬ 

ment 1/3 subscrip¬ 
tion $10,000. 3,333.33 

“ “ “ W. F. Morris, pay¬ 

ment 1/3 subscrip¬ 
tion $10,000. 3,333.33 

“ 31 “ J. D. Cameron, pay¬ 

ment 1/3 subscrip¬ 
tion $10,000. 3,333.33 

Apr. 2“ Max Danziger, 1/3 
cash payment sub¬ 
scription $10,000. 3,333.33 
“ “ “ W. A. White Sons 

1/3 cash payment 
subscription $10,- 

000 . 3,333.33 

“ 12 “ dep. J. H. Sweeney 

on purchase $50. 

& cash bal. due on 

subscription . 15,666.67 

11 18 “ Cash payment Law¬ 

rence Sands on 
subscription 7/24 
being payment in 
full less $3,214.12 
d u e, retaining 

cash com. 5,633.31 

11 “ “ Cash payment J. D. 

Norton on 11/24 
int. on Marshall 
Brown retaining 

cash com.22,916.66 

“ “ il Subscription M. M. 

Parker 1/48 int.. 1,666.68 
Apr. 19 By bal. due on subscrip¬ 
tion of Lawrence 

Sands . 3,214.12 

7/24 chg. to per¬ 
sonal a/c. 

** “ By return of check ad¬ 

vanced to take up 
note . 26,150.00 

84,780.75 


84,780.75 
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180 Q. T desire to know whether or not in vonr books there is 
anywhere a showing of exactly what was done with the cash 
amount that was received in actual money, namely $53,749? A. I 
will answer that as explicitly as 1 can. There is no account any¬ 
where in this hook or in any hook that shows that disbursement 
except what you have got here in this exhibit, which is a transcript 
of this account. $50,000 went to Parker and Emmons, $2,100 to 
Parker and Norton trustees, $2f>,150 which witness has explained, 
which foots up with the item of $0,530.75 which Parker had in 
bank—he could not draw a check to himself for its amount. The 
$20.1.>0 was advanced from the subscriptions to take up a mortgage 
which was on the land, and repaid out of the $50,000 paid to 
Parker and Emmons. 

On re-cross examination by Mr. Darlington, witness stated that 
the $2,100 that went to Parker and Norton, Trustees, represented 
the difference between $237,900 the price of the land, and the 
$240,000 represented on a basis of 24 shares aggregating $240,000. 

I his $2,100 was to meet interest and tax charges or any incidental 
expenses that might apply to the property. 


Later Mr. P>i •:vi:r was recalled and in answer to Mr. Merillat stated 
that a paper found in the syndicate hook of the syndicate which he 
had produced was in his handwriting. 

Q. 5 on can make any statement you desire concerning that paper. 
A. It was simply made for the purpose of determining the correct 
amount of* certificates—in other words, if you will refer to the certi¬ 
ficates it was to get the correct total of the amount and face value 
of those certificates that this was made. For no other reason. You 
can partly or altogether prove it as a matter of fact bv taking this 
statement and identifying the value of the certificate in the book as 
they were issued, because you will find that this is exactly the num¬ 
ber of certificates and the proper proportionate amount to each 
one that was issued at the time this statement was made. It 
181 was simply a statement to get the dollars and cents, more 
than anything else, totaled up correctly. 

The statement might have been prepared the same day the certifi¬ 
cates were issued or it might have been a day or two or three da vs 
before. It had to be done to get the certificates properly issued 
and the purpose of it was altogether to get the dollars and cents of 
the matter. 

Q- And not then. T judge from your statement, to see that the 
totals make up twenty-four or 24ths, or account for all of the shares 
that were issued? A. It naturally figures up the total certificates at 
that time that it figures up the amount that had been paid on 
each—von could not figure one without the other. 


The paper was offered in evidence by 


complainants as follows: 


182 


240.000 100,000 

1/24 . 

1/24 . 

1/24 . 


3,333.33 

3.333.33 

3.333.34 
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1/48 


1/24 . 

1/24 . 

1/24 . 

. 3,333.33 

. 3,333.34 

. 3,333.33 

., t t ^ 666 67 

1/40 



. 2 000 00 

1/40 




. 2 000 00 

1/48 


1/24 . 

1/24 . 

. 3,333.33 

. 3,333.33 

. 1 666 66 

1/40 

1/48 

• • • • 

• • • • 

i/24 . 

1/24 . 

2/24 . 

1/24 . 

. 3,333.34 

. 3,333.33 

. 5,000.00 

. 2 000 00 

1/48 



. I 666 66 


1/48 

4/96 

• • • • 

i/24 . 

1/24 . 

. 3,333.34 

. 3,333.33 

. 1 666 67 


1/48 


1/24 . 

. 3,333.00 

. 1 666 67 


1/48 


1/24 . 

. 3,333.34 

.... 1 666 66 


1/48 

• • • • 


- - - -r 1 666 67 


1/48 

• • • • 


. 1 666 67 

1/80 

• • • • 



1 000 00 

1/60 

• • • • 



.... 1 333 33 





3/40 
1/80 = 
1/60 

9/48 

5/48 

• • • • 

• • • • 

• • • • 

• • • • 

17/24 

• • • • 

• • • • 



14/48 = 7/24 


24/24 . $240,000.00 

The witness continued: Mr. Parker got $7,194.25 in notes, 
$6,520.75 in cash, a total of $13,725, which is exactly $300 an acre 
on the subscriptions that he got in. 

183 On cross examination by Mr. Darlington witness stated 
that Parker’s subscriptions numbered 6/24ths, each l/24th 
representing t .625 acres or 45.75 acres. The total commission of 
$300 an acre would be $13,<25, making exactly the commission 
of $13,725, of which Parker received in cash $6,530.75 and in 
notes $7,194.25. These subscribers making up the 6/24th- were 
Bates, Morris, Cameron and Dansiger l/24th, A. L. W hite, Augustus 
White, Sweeney and Myron M. Parker l/48th each. The Myron 

M. Parker 1/48 was eventually turned over to Cans Brothers of 
Baltimore. 


184 Ceorge E. Emmons, Accountant and Real estate Agent, 
testified that in April, 1892 he was secretary or assistant sec¬ 
retary of the American Security and Trust Company, and prior 
thereto had been a Real estate agent. It would be impossible 
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for him to give all the details of tlie sale of the Marshall Brown 
farm of which he and Parker were trustees up to April, 1892. If 
he had the records they would refresh his memory but he would 
endeavor to answer definitely any questions put before him. He 
kept the records of the Brown Farm Syndicate of which Parker 
and Emmons were trustees. All moneys in connection with that 
syndicate were kept in the Columbia National- Bank to the credit 
of Parker and himself as trustees. No moneys were disbursed except 
by checks they both signed. At stated periods, as was his custom, 
he made up accounts and sent them to each syndicate member. 
After all settlements had been made, he had the bank account of 
the syndicate settled and found there was a surplus of two or three 
hundred dollars which he divided among the parties entitled, taking 
the checks to Parker to sign in conjunction with witness. After 
the checks were delivered he made a final printed report. After the 
date of this last report, which was in the fall of 1892, he put to¬ 
gether all checks, receipts and papers that he thought related to that 
property and delivered them to Mr. Parker at the latter's office, 
understanding, he will not say from Parker, that Parker was either 
directly or indirectly interested in the welfare of the syndicate. A 
Minute book was kept of certain meetings of the syndicate, not of 
all of them—those above subdividing—and like questions were up, 
and with the other papers was turned over to Parker. This minute 
lx>ok related to radical changes in the property or necessity for as¬ 
sessments against the syndicators. Before he published his final 
report, which would be report No. 5, lie submitted a copy of the 
report to Mr. Parker and later delivered a copy to each interested 


party. 

Asked how the transfer was made from the svndicate of which 
he was trustee, witness said it would be impossible for him at this 
time to give the exact details but that in the matter of the sale, “I 
practically acted under the advice and instructions of Colonel 
185 Parker who was my senior trustee in the matter. I was prac¬ 
tically if anything more of a secretary and keeper of the 
accounts. In this, however, I do not want in any way to impugn 
the methods, the ideas or the instructions that were given me by 
Mr. Parker. I carried them out, as I thought they were proper at 
the time.” As to the method of transfer it would be impossible for 
' him to tell at this time without the title papers to refresh his memory, 
lie had no knowledge as to the buyers of the property. Tie knew 
that Mr. Sands and Mr. Parker and possibly some others—those 
two parties were more active than any others—were endeavoring to 
sell the Brown Farm property. He was advised and counsel would 
find when he got the paper, “that there had been reached an agree¬ 
ment with reference to the sale of the property on a basis of $1,000 
per acre. I accepted it as a matter of fact and made no further 
inquiry regarding it, as I had no interest in reference thereto.” 

lie had no knowledge as to bow the money would be raised to 
pay the old syndicate and all he knew was “that if the paper was 
signed by those people authorizing myself and Parker to convey 
that property, it would be carried out.” lie did not know who the 
parties were who were to buy the property, though he had an idea, 
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but not any positive knowledge. He had no knowledge that such 
syndicate was being formed on a basis of $1,300, though he had 
known generally that a syndicate was being formed to buy, but at 
what price he could not say at this moment. Asked if he knew the 
purchasers were paying a higher price than the sellers were receiving, 
he answered, “I had no personal knowledge although 1 will be 
candid and say that there was a system at that time of of syndicating 
and re-syndicating property and that the parties who were buying 
were undoubtedly paying more than the parties that were selling and 
who I represented were getting.” 

Shown Exhibit A in the testimony of Charles B. Pearson, witness 
stated that that paper was undoubtedly part of the original papers. 
Just what paper was attached to it he could not say, but he was 
satisfied the paper was drawn by him in all probability and.pre¬ 
sented to each of the signers. With possibly one exception he did 
not approach or request signatures. 

He recalled from seeing the paper that he signed Mrs. 
186 Kate L. Roy’s name and that the question was raised as to 
his right to sign. Afterwards she signed herself. Mrs. Roy 
was an old client of his. This paper must have accompanied the 
other papers he had turned over to Parker. His whole object in 
turning over the papers, when he made his final report in September, 
1892, was to turn over such papers as were vital to the original 
trustee account between himself and Parker. Informed that Mr. 
Parker had produced that paper, witness said that accompanying the 
paper were others clearly as vital that should be in some way or other 
connected with it. 

The foregoing testimony was taken under objection that the trans¬ 
actions of the old Syndicate were without bearing upon the issues 
in the present case. 

He once had had occasion to call on Parker when adjusting ac¬ 
counts between John Paul Jones and the latter’s step-father, Adam 
Raub. lie went to Parker’s office, with whom he thought he was on 
good terms, and asked Parker to let him see the old papers of the 
Brown Farm Syndicate. Parker told him he had no papers of that 
syndicate, knew nothing about them and that witness must have 
them. lie had told Parker he was mistaken, that he had turned 
over all those papers to Parker and he wanted to see how the original 
certificate of Adam Raub was transferred as he was making up an 
account between Raub and Jones. At that time witness had no 
knowledge of any suit, his call being prior to the present suit. 
Parker disclaimed knowledge of any papers and witness left the 
office. Parker was very short and curt in his reply. Witness had 
insisted he had delivered them to Parker and Parker denied it. He 
was absolutelv certain he had delivered them to Parker and Parker 
denied that he had ever received them and gave witness very little 
courtesy as to them. This incident occurred three or four years be¬ 
fore the death of Jones, which was prior to the institution of this 
suit. 

Witness stated he had no knowledge as to the financial details 
connected with the Brown Farm syndicate, that the whole trans- 




104 


JAMES tiANSBURGH ET AL. V8. 


action of the sale was made through and hy Parker, the papers were 
transmitted to witness in conjunction with Parker's office and wit¬ 
ness carried out instructions Parker gave him. He had made an 
accounting based upon the Pearson Exhibit and $1,000 an acre. 
A check of $50,000 was deposited either hv Parker or hy witness 
upon getting the chec k from Parker in the Columbia National Bank 
to their joint credit and $133,000 or whatever was necessary to make 
up the balance of the purchase price was delivered to him and he 
thought he made a personal settlement with each party interested, 
taking their receipts and their original certificates and these witness 
turned over to Parker. 

1ST Q. What knowledge have you as to $160,000 in promis¬ 
sory notes instead of $133,000 being signed? A. I cannot 
tell you other than at that time possibly Mr. Parker may have sent 
those papers down to me. 1 do recall one thing connected with it, 
that is this, that when in order to form a new syndicate the ques¬ 
tion was raised whether they could use the name of Thomas J. Puck- 
ley, a clerk in my office, a young unmarried man and without judg¬ 
ments, clear on the record. I consented that he could use his name 
if he wanted to and 1 think he did. in the transaction. 

Asked whether he had any knowledge of the price being in ex¬ 
cess of $1,000 an acre, he answered, ‘‘l sav now 1 have no knowl¬ 
edge, no sir.” Asked when his name came to be signed to $160,000 
of notes in connection with the transaction, he answered that “When 
Parker sent the $160,000 worth of notes down 1 presumed it was all 
right because 1 sent not only the notes, deeds, papers and everything 
else to Parker. I acted in conjunction with him in the transaction." 

lie presumed he signed the notes at his office but may have signed 
them in Parker's office. 

Being shown a letter signed by Parker dated April 16, 1892 stat¬ 
ing that Parker acknowledged receipt of the deed made by witness 
and Parker to Charles J. Simons and stating that $50,000 was to 
be paid in cash and a note for $138,000, witness under objection to 
testimony as to probabilities, replied that in all probability the 
change was made and Buckley's name used instead of Simons' be¬ 
cause it was the desire of Parker to re-arrange in some form the 
title papers connected with the purchase. That was the best of his 
recollection. “1 was trusting entirely to Myron M. Parker for the 
consummation of this matter.” Witness should have in his files a 
letter in which in transmitting the deed to Parker, witness stated 
he expected Parker to comply with the terms of the transaction at 
the time. He had entire confidence in Parker and Parker’s re¬ 
sponsibility in carrying the matter out. 

He could not say positively, not satisfactorily at least, whether he 
knew of the change in the amount of the notes from $133,000; all 
he could say was that it was done at Parker’s request; witness ratified 
whatever he did in the transaction. 11 is relations to Parker were 
most friendly, and are so to-day so far as witness knows and he had 
the utmost confidence and trust in Parker, “because I looked up to 
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him as the man who was conducting and operating and looking aft^r 
the Brown Farm Syndicate.” 

188 \\ itness at that time was in most confidential relations to 
B. 1. \\ arder, as his agent, hut did not tell Warder of any 

different price than $1,000 per acre. At that time it was presumed 
generally that organizers of syndicates were paying more than the 
actual price paid for the property, and unless the price was excessive 
generally no-body objected. \\ hether \V arder had knowledge of 
the fact, and witness knew he did not have it from him, witness 
could not say positively. If witness had known that there was any 
extraordinary difference in price, thinks he would have told him. 
Asked, under objection, if lie had known that $1,300 per acre was 
being paid, what he would have deemed to be bis duty in the prem¬ 
ises, he answered, I think probably I might have advised Mr. Warder 
of that fact. 1 hat is all I would have done—left it entirely to him.” 

Being shown papers secured from the American Security and 
Trust Company, as executor of the Warder estate, witness said those 
papers recalled to him that in making the settlement with the var¬ 
ious members of the old syndicate he called on Warder with a check 
signed by Parker and witness and the notes to which Warder was 
entitled in the afternoon of the day prior he thought to April 19, 
1892. Warder seemed very much incensed and at first declined to 
accept the settlement in that form in so much that witness had to 
take back the check and notes. \\ arder had an impression that 
Paul was in some way or other connected with it. Warder stated 
his objection was that he understood those interested in the old 
syndicate were not supposed to but it was understood that thev 
should not have an interest in the new syndicate formed to buv the 
property. Witness told Warder he would see Parker, which lie did 
the next day. He remembered that distinctly and the letter lie sent 
to A\ arder stated that Paul had no interest and that Parker con¬ 
firmed that Paul had no interest in the new syndicate. Warder ob¬ 
jected generally to the commissions charged because of the change 
in the terms of sale. Parker and himself, however, stood on their 
rights, which was a commission of 5 per cent. He next assured 
Warder than none of the old syndicators were interested in the new 
syndicate and Warder then took his final settlement. He did not 
think any question was raised as to the price. 

Q- After you signed the purchase money notes what was 

189 done with them? A. I delivered them to^ Mr. Parker 

Tie did not know what was done with them thereafter ex¬ 
cept that there was deposited $50,000 and that $133,000 in notes 
were delivered to him which he distributed to the people entitled to 
receive same as shown in his report Xo. 5 of September 1892. 

Q. \\ hat if anything had you to do with the distribution of the 
notes in excess of $133,000. A. Nothing whatever. I have no 
knowledge of it whatever. 

He had no personal knowledge how certain of these notes went to 
Hannan, Beardsley * Norton. He thinks most of the proceeds in 
connection with the new syndicate came to Parker’s hands throutrh 
14—2592a b 
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witness’ and Parker's names; if they did, he endorsed them to 
Parker. 

There was then offered in evidence as Exhibit 6, copies of letters 
from Parker’s letter press book: 

190 (Complainant's Exhibit No. 6. J. L. P>. Testimony of 

Examiner Geo. E. Emmons, p. 123.) 

Washington, I). C., October 17, 1891. 
Right Rev. Wm. Paret, Bishop of Maryland, Balto., Md. 

Right Rev. & Pear Sir: Referring to previous correspondence 
relative to the donation of ground for the use of the proposed Epis¬ 
copal Cathedral and adjuncts, we beg to say that after having con¬ 
sidered the matter and having had a personal interview with Mr. 
Lawrence Sands respecting same, we offer to donate free of charge 
for the purpose named, Blocks 101, 102, 103, 104, 117 and Lot 1, 
Block 100. I might say that this is the ground adjoining the Rock 
Creek Church property and is all that has been asked for and se¬ 
lected by the Rev. Dr. Buck and other of your friends. The ac¬ 
companying plat marked in green pencil indicates the particular 
ground selected. We shall he pleased to he advised of the accept¬ 
ance of this property. 

Very respectfully, 

(Signed) ‘ MYRON M. PARKER. 


Washington, I). C., Xovember 20, 1891. 

W. W. Hannan, Esq., Real Estate Broker, 153 Griswold St., De¬ 
troit, Mich. 


My Dear Mr. Hannan: 1 have your esteemed favor of the 16th 
inst. 1 have not as yet met Mr. Owen referred to by you. 1 shall 
be glad, however, to do so. 1 enclose you copy of a statement and 
agreement entered into for the purchase of Marshall Brown property 
containing 183 acres. Street cars pass its entire front. Soldiers’ 
Home adjoins it on the East. On the North a syndicate have built 
about 20 houses during the past summer. Petworth adjoins on the 


South, a very valuable tract which is being constantly developed. 
Congress appropriated last session $4,000 to open up Illinois Avenue 
passing through this property. This amount will undoubtedly he 
increased this winter. I believe there will he a large amount of 


money made on this property and would he glad to have you and 
your friends interested. I have noted in pencil some of the leading 
subscribers whose names you will recognize. You will see that they 
are mostly Senators and members of Congress. 

I believe Washington to be the best city in the United States for 
real estate investments. 44)ere is unusual activity out 14th St. just 
now. A cable road has l>een laid and sales are active. I could give 
you investments on which you would be absolutely certain to realize 
handsome profits. We think it would pay you to come to Wash- 
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ington. I expected to have been in Detroit at the meeting of the 
Grand Army when I should have with very great pleasure 
191 called on you and Mrs. Hannan. The sickness and death of 

prevented me going. I beg you to make my 
kindest regards to Mrs. Hannan. 

1 am sending you a plat showing this property. This plat em¬ 
braces Petworth. 1 shall he pleased to hear from you. 

Verv truly vours, 

(Sgd.) ' ' ' MYRON M. PARKER. 


Washington, D. C., February 27, 1892. 

C. A. Beardsley, Esq., 409 Lafayette Ave., Detroit, Mich. 

Dear Sir: Referring to your recent favor I write to say that Mr. 
Warder will accept $38,000 for his six shares in Marshall Brown. I 
desire further to say that T have V 2 share in the same property which 
T offer you at the same figure. Of course both of these transactions 
would have to he cash. Tf you desire these interests let me know at 
your earliest convenience. 

Very truly yours, 

(Signed) “ MYRON M. PARKER. 


Washington, D. C., March 5th , 1892. 

C. A. Beardsley, Esq., 409 Lafayette Ave., Detroit, Mich. 

Dear Sir: Complying with your request I have conferred with 
Mr. B. II. Warner, my co-trustee, respecting the sale of Petworth. 
He thinks he would consent to a sale at $400,000. This would be 
at the rate of $1,800 an acre. Of course, it is understood that this 
includes all streets and avenues, in other words we sell the same as 
we bought, 205 acres. You will recollect that there is 1,600,000 feet 
already developed and ready for the market. Mr. Warner, as well 
as myself, would like to know how much time you would want to 
place this property. 

T shall 1 >e pleased to receive your further reply. 

Very truly yours, 

(Signed) ‘ “ MYRON M. PARKER. 

Washington, D. C., March 8th, 1892. 
Lion. C. M. Anderson, Greenville, O. 

Dear Sir: I have your favor of the 3rd inst., and have 
192 carefully noted its contents. A week or so before I write 
you a gentleman was here from Detroit who wanted to invest 
some money. I suggested that he purchase an interest in Marshall 
Brown. I saw one of the parties who holds six shares and he stated 
he could have his at $33,000, which, you see, would be a little over 
$5,000 a share. 1 told him he could have my 1/40 at the same 
price. Later on he said he would take 6 or 8 shares at $5,000 a 
share; it was on this T wrote you offering $2,500 for your 1/40 or 
1/3 share. There has been some talk here for a year of purchasing 
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the property at $1,000 an acre. $00,000 was subscribed last spring, 

the summer came on which put a stop to it. Later on I gave two 

gentlemen in Detroit the privilege of completing the syndicate. 

About a month ago they wrote me that they had $200,000 subscribed. 

What they have done since I have not been advised. I don't regard 

our subscriptions here as binding since so much time has elapsed 

since tliev were made; some of them would undoubtedly stand while 
• */ 

others would decline to put up their money. This is an exact state¬ 
ment of conditions of things today as far as known to me. I 

at 
vo 
or 
rv 

for you to decide at once, on receipt of your certificate, I will forward 
you draft for the amount. 

1 will he pleased to receive your further favors. 

Yerv tmlv yours, 

(Signed) MYRON M. PARKER. 

Washington, I). C., March \0th, 1892. 

C. A. Beardsley, Esq., 409 Lafayette Ave., Detroit, Mich. 

Dear Sir: The limit on your option on Marshall Brown having 
expired today. 1 would request that you send on your subscription 
list at once, and call in such subscriptions as you have. When this 
list is received we will then determine the status of the case. Should 
the syndicate be full of course we will proceed to close it out at once. 
Shall hope to have the list by Tuesday of nest week. 

Yerv truly yours, 

(Signed) ‘ * MYRON M. PARKER. 

Washington, D. C., March 1 Ith, 1892. 

Hon. C. M. Anderson, Greenville, O. 

Dear Sir: I enclose herewith New York Exchange to your order, 
for $2,450. The balance of the regular commission I have gotten 
out of the purchaser. It is pretty hard to say what a share in 
Petworth would bring. I will look into the matter and write you in 
a few da vs. 

V 

Yerv truly yours, 


might say that a gentleman purchased one full share last week 
$4,750. 1 don't feel like advising you either way; 1 simply gi 

you the facts so far a< known to me, and leave you to decide f 
yourself. If you care to sell at the price offered it will he necessa 


193 Washington, I). C., March V.2th, 1892. 

John R. Dos Passos, Esq., New York City, N. Y. 

Dear Sir: We have to inform vou that the Marshall Brown 

t/ 

Syndicate has been completed. Your subscription was for $20,000. 
In accordance with the provisions of your subscription you were to 
pay 1/3 cash. You will, therefore, please forward your check for 
$6660.66. The check should he drawn to the order of M. M. Parker 
and George E. Emmons, Trustees. Upon the completion of the 
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transaction you will be furnished a certificate representing your in¬ 
terest. 

Very truly yours, 

(Signed) " MYRON M. PARKER, 

“ GEORGE E. EMMONS, 

Trustees. 

Similar letter-sent on same date to, 

ITon. J. T). Cameron, U. S. Senate, City. 

Hon. J. D. Richardson, House of Representatives, City. 

J. W. Morris, Esq., F. St. bet. 6th k 7th. 

Col. R. W. Bates, Committee on the District of Columbia. 

Hon. J. IT. Sweeney, The Hamilton, City. 

Hon. W. F. Sanders, U. S. Senate, City. 

Nat C. Goodwin, Esq., New York City, N. Y. 

Hon. Benton McMillan, House of Representatives, City. 

Hon. M. B. Wright, House of Representatives, City, (last being 
dated March 29 , 1892). 

Washington, D. C., March 18th, 1892. 

W. W. Hannan, Esq., Hannan’s Real Estate Exchange, Detroit, 

Mich. 

Dear Sir: For the purpose of proper division and adjustment 
of the interests in the Marshall Brown Syndicate, we shall divide 
it into 24ths, which adjustment will, of course, represent $10,000. 
This will make the total $240,000, and will leave balance in the 
treasury of about $1,500. Of course, this will be desirable as there 
will he taxes to pay, etc. Your telegram stated that you had 
112,800. It will therefore be very necessary that you make your 
subscription $115,000, or $120,000, failing in this you had better 
reduce it to $110,000. I wired you asking if you could increase 
your subscription $20,000. I don’t think it material, however, that 
you should do so, but think probably it would stand to your credit 
if raised. 

Very truly yours, 

(Signed) 1 ‘ MYRON M. PARKER. 


194 


Washington, D. C., March 21st, 1892. 


C. A. Beardsley, Esq., 409 Laf-yette Ave., Detroit, Mich. 

Dear Sir: I have your favor of the 17th inst. It is not material 
that you should raise the $20,000 about which I wired you. One 
of our parties, Mr. Dos Passos, who has subscribed $20,000 is some¬ 
where in Europe, so I thought you might possibly have parties who 
would want that much. We shall hope to be ready as soon as you 


are. 

Referring to my letter regarding Petworth. I would say that there 
was a clerical error in the calculation. I think, however, that we 
could work it at $1,800 an acre. There might be large money in 
this. 

Very truly yours, 

(Signed) * ^ MYRON M. PARKER. 



no 
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Washington, D. C., March' ‘Nth, 1892. 

A. 1,. White, Esq., llf> Broadway, New York City. 

Dear Sir: I have your favor of the 28th inst., and complying 
with your request enclose a form of certilicate we are using in Pet- 
worth. It is more full and explicit than the one we have on Mar¬ 
shall Brown, and will probably he the one used on our new syndicate 
on Marshall Brown. Of course, there will necessarily he changes to 
meet the present conditions, as for instance streets are all laid out, 
etc. This certificate was drawn up by the Beal Estate Title and 
Insurance Company, as was also the trust agreement upon which it 
was based and which is recorded in the Recorder’s ohice of the city. 
This Company will also prepare the abstract of title on Marshall 
Brown, the trust article of agreetnent. and the certificates to he issued 
to the parties in interest. The Real Estate Title & Insurance Com¬ 
pany in this city is the oldest and is absolutely responsible and 
reliable. I think 1 told you that Marshall Brown would be in 24ths, 
$ 10,000 representing 1 24th of the property, for which certificate 
will be issued the same as Petworth. We shall l>e readv to close this 

t/ 

out about the first of April. Senator Cameron and Sanders, Repre¬ 
sentatives Wright and Washington sent me their checks today. I 
don’t care to urge you to take an interest in this, blit believe it will 
he much to your advantage to do so. Of course, we can get the 
interest easily taken here. There is no possibility of loss, and every 
probability of a profit. Wire me on Wednesday. 

1 regret to say that the offer on the Princeton St. lot has been 
declined. Do vou care to raise it to 33? If so, I will trv it. 

Yerv trulv vours, 

(Signed) MYRON M. PARKER. 

P. S.—Since writing you the above, Mr. Brown says he will sell 

vou his Pot 3. Do vou want it? 

«. «/ 

195 John W. Morris, Esq., 014 F. St. N. W., City. 

Dear Sir: We are in receipt of your favor enclosing check for 
$3,333.33, cash payment on your subscription of $10,000 to the Mar¬ 
shall Brown Syndicate. Enclosed please find our receipt for same. 
Very truly yours, 

(Signed) MYRON M. PARKER, 

44 GEORGE E. EMMONS, 

Trustees. 

Hon. W. F. Sanders, U. S. Senate, City. 

Dear Sir: Mr. Sands has just handed us your check for $3333.33, 
cash payment on your subscription of $10,000 to the Marshall 
Brown Syndicate. Enclosed please find our receipt for same. 

Very truly vours, 

(Signed) " ^ MYRON M. PARKER, 

GEORGE E. EMMONS, 

Trustees. 
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Washington, D. C., March 31^, 1892. 

A. L. White, Esq., 115 Broadway, New York City. 

Dear Sir: Yom letter and telegram of the 30th, inst., to hand, 
and in reply I would say as to question first, that deferred payments 
on this property will he represented in three notes due 1, 2 and 3 
years after date payable on or before, and will bear 6% interest. 
One of the conditions of this will be that on payment of so much 
a foot the property can he released as desired. This you will readily 
see will admit of sales at any time. 2nd: We will select some out¬ 
side party to take the title to the property, and make the 
196 notes securing the deferred payments thereon. When this 
is done, this gentleman will of course deed it over to the 
Syndicate. There will, therefore, be no responsibility attached to 
any of the parties in interest. 3rd: There is no personal responsi¬ 
bility under the conditions of our certificates. Of course, if the 
holder failed to keep up his assessments he would forfeit what he 
had put up. 

Should you conclude to take the $20,000 your check should he 
drawn to the order of Myron M. Parker and George E. Emmons, 
Trustees, for which you will he furnished a temporary receipt until 
the certificates are ready for issue. It is presumed there will he 
two trustees under the Syndicate, one of whom will be Mr. Norton. 
Cashier of the first National Bank of Pontiac, Michigan, who will 
represent tlie interested parties in Detroit. I have been asked to 
act as trustee for our end of the line. 

I also own receipt of your check for $100., deposit on Lot 3, 
Block 24, Columbia Heights, sold to you at 30 cents a foot. I have 
ordered a certificate of title and tax certificate already and as soon 
as the papers are ready will advise you. On receipt of this letter 1 
would be glad to have you wire me respecting the $20,000 subscrip¬ 
tion. 

Very truly yours, 

(Signed) MYRON M. PARKER. 

Washington, D. C., April Ut, 1892. 


C. A. Beardsley, Esq., 409 Lafeyette Ave., Detroit, Mich. 


Dear Sir: I have your favor of the 30th ulto. I am certain we 
will never he able to offer Petworth less than $1,800. There is no 
property around Washington that can begin to compare with this 
at even $2,000 an acre. After we close out the Marshall Brown 
Syndicate there ought to be no difficulty in getting this taken easily, 
one sale always helps another. 

Referring to Marshall Brown. 1 would say that we have $125,000 
taken here on which cash has been paid in. We are, therefore, 
ready to close whenever it suits your convenience to come on, which 
T hope will not he later than the last of next week. 

Yerv truly vours. 

(Signed) ‘ ' MYRON M. PARKER. 
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Washington, D. C., April 2nd, 1892. 

Received of Mr. Danziger Thirty-three hundred and thirty-three 
k 33/100 ($3,333.33) dollars, cash payment on subscription of 
$10,000, to the Marshall Brown Syndicate. Your certificate will 
represent 1/24 interest in this property and when the Syndicate is 
organized you will he furnished a certificate representing that 
amount. 

Very truly yours, 

(Signed) ' ' MYRON M. PARKER, 

“ GEORGE E. EMMONS, 

Trustees. 


197 A. L. White. Esq., 1115 Broadway, New York City. 

Dear Sir: 1 am pleased to own receipt of vour esteemed favor 
of the 1st inst. enclosing New York Exchange for $3,333.33 and 
$2.<S33.33 to cover subscription of yourself and Mr. Danziger for 
$10,000 each in the Marshall Brown Syndicate. 1 enclose temporary 
receipt? to be held until our certificates are issued. I would be 
glad if you would give me the full name of Mr. Danziger. As to 
your interest, my impression is that it will he necessary for you to put 
one-half in your name and Vj in your brother’s name. About this, 
however, 1 will confer with my co-trustee, and if it can be legally 
done will put it in the name of your firm. As to tlie interests taken 
by and through you 1 can only say that I think you will have the 
same protection as Senator Cameron’s, my own and all the rest. 
There will he no question about the details being legally, properly 
and satisfactorily arranged. As to the outcome we have to trust to 
the future. Judging from the past and the possibilities and prob¬ 
abilities of the future of this city it is reasonable to hope and be¬ 
lieve that we will all make a satisfactory investment. 

AYe are having the papers prepared for the Princeton St. lot. I 
wrote you further about the Glover Building. What do you think 
about it? 

Yerv truly yours, 

(Signed) * MYRON M. PARKER, 


Washington, D. C., April 2nd, 1892. 

Received from W. A. White k Sons Twenty-eight hundred and 
thirty-three k 33/100 ($2,833.33) dollars, cash payment, less 
brokerage, on subscription of $10,000 to the Marshall Brown Syndi¬ 
cate. Your certificate will represent 1/24 interest on this property 
and when the Syndicate is organized you will be furnished a certi¬ 
ficate representing that amount. 

(Signed) MYRON M. PARKER, 

“ GEORGE E. EMMONS, 

Trustees. 


Washington, D. C., April 13th, 1892. 
lion. W. B. Wright, House of Representatives, City. 

Dear Sir: On the 28th ulto., we sent you a letter calling on you 
for Sixteen hundred and sixty-six k 06/100 ($1,666.66) dollars, cash 
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payment on your subscription of $5,000 in the Marshall Brown 
Syndicate. We will close this property out on Friday. It will, there¬ 
fore, he necessary for you to send us your check at once. 

Very truly vours, 

(Signed) ‘ " MYRON M. PARKER. 

GEORGE E. EMMONS. 


198 Geo. E. Emmons. 

Dear Sir: I hereby acknowledge the receipt from you of the deed 
executed jointly by yourself and myself to Charles G. Simons, dated 
April 10, 1892, of the Brown Farm property in the County of Wash¬ 
ington, I). C., and held by yourself and myself as trustees, and con¬ 
taining 183 acres more or less, which has been sold to said Simons at 
and for not less than $183,000, $50,000 to he paid in cash and note 
for $133,000, to he delivered, the same to he secured by a trust deed 
on the property sold, securing as a first lien said notes for $133,000. 

Said deed to he delivered to said Simons by myself upon strict 
compliance with said above mentioned terms and conditions, and 
I agree that I will deposit to the credit of the Brown Farm Syndicate 
said cash payment in the Columbia National Bank of this city within 
ten days from date hereof and delivery of said notes above mentioned, 
the same to he subject to a proper distribution of cash and notes to 
each contributing and holder of the interest in said Syndicate. 

Washington, D. C., April 16, 1892. 

(Signed) MYRON M. PARKER. 


Washington, I). C., April 21 st , 1892. 
John D. Norton, Esq., Pontiac, Mich. 

I sent^ y u b\ registered mail abstract of the Marshall 
Brown property. You can return the same when you are through 
with it. After you left Mr. Hannan seemed considerably exercised 
over the rate of commission (5%) we had agreed upon. They 
thought that if the property was sold in bulk, within a reasonable 
time, it would he a heavy charge. In this Mr. Beardsley seemed to 
sympathize somewhat, and I compromised on these terms: If the 
property sold in hulk within 12 months from April 19, 1892. our 
commission to be 3%. If sold after that time it is to be 5%. I en¬ 
close list of stockholders. 

Very truly yours, 

(Signed) v MYRON M. PARKER. 


Washington, D. C., April 21st, 1892. 

C. A. Beardsley, Esq., 409 Lafayette Ave., Detroit, Mich. 

Dear Sir: As I wired you, the Syndicate declined to grant an 
option at any price. There was quite a full attendance. We all 
seemed impressed with the belief that the property has a great 
future, and that future not very far distant. The improved ^rail¬ 
road service and other things tending in that direction have put 

15—2592a 
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their ideas considerably up above par. If there should he any 
199 change in the situation I shall he glad to advise you. 

Yerv trulv vours, 

(Signed) MYRON M. PARKER, 

Per E. B. HESSE. 

Washington, 1). C ., May 23rd, 1892. 
Lawrence Sands, Esq., Woodley Lane Rd. Co. 

Dear Sir: The trustees of the Marshall Brown Kami will prob¬ 
ably issue certificates to the respective subscribers of the Syndicate 
the coining week and that said certificates may be properly issued, 
the following list made, showing the respective interests of the Wash¬ 
ington and Detroit subscribers. 


Washington. 


Detroit. 


Hon. J. D. Cameron.... 

.. 1/24 

E. C. Bowling. 

. 1/24 

J. AY. Morris. 

.. 1/24 

David R. Shaw. 

. 1/24 

A. L. AYhite. 

.. 1/24 

Augustus C. Baldwin . . . . 

. 1/24 

Max Danziger. 

.. 1/24 

John D. Norton. 

. 1/24 

Hon. J. IT. Sweeney. . . . 

.. 1/48 

L. C. Stan lev. 

. 1/24 

M. M. Parker. 

.. 1/48 

G. A. Newcomb. 

. 1/24 

Col. AY. R. Bates. 

.. 1/24 

C. T. Hills. 

. 1/24 

Hon. J. E. AWashington. 

.. 1/24 

Thomas T. Shaw. 

. 1/48 

Major J. AY. Bell. 

.. 1/24 

E. Fountaine. 

. 1/40 

Nat C. Goodwin. 

.. 1/24 

R. L. Plk. J. W. Weeks. 

. 1/40 

James Lansburgh. 

.. 1/24 

Horace T. Fisk, Agt. . . . 

. 1/40* 

Max Luchs. 

.. 1/24 

AYm. W. Hannan. 

. 1/60 

Harris Bros. 

.. 1/48 

Carlton A. Beardslev... 

. 1/80 

Hon. AY. B. AY right. . . . 

.. 1/48 



John B. Falek. 

.. 1/48 


11 /24 

Hon. AY. F. Sanders. . . . 

. . 1/24 




13/24 




The 1 /24th subscription of Senator Sanders will be issued in four 
96ths at his request. Please make what changes you otherwise find 
necessary. 

I would thank you to deliver to us the one certificate of the old 
Syndicate you still have in your possession, and oblige, 

Very truly yours, 

(Signed) " MYRON M. PARKER. 

Washington, I). C., May 2 3rd, 1892. 

J. D. Norton, Esq., Pontiac, Mich. 

Dear Sir: Petworth is being sold at $500,000. This is 
200 about $2,500 an acre. The Syndicate purchasing will at once 
begin to pave streets and build houses. The same Syndicate 
have offered, in writing, $1,500 an acre for Marshall Brown. T 
have an idea that they would give 10. I am inclined to think that 
our people would not sell at that price. I have not, however, con- 
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suited any of them, preferring to write von in advance. The new 
Syndicate will push Petworth which will considerably increase the 
value of Marshall Brown. Of course, this is very gratifying to you 
and I as trustees representing monied interests of our friends. I 
have also been asked as to what we would sell the house and block 
or ground on which it stands. The inquiry came through a broker 
who intimated that $20,000 would be offered. This would be about 
13^ for the ground and $0,500.for the improvements. At $300 a 
acre, an advance on the ground, of course there would be a gross 
profit of $54,000. 

We are expecting the certificates from the printer every day. As 
soon as they are received I will fill out as we talked and express to 
you. 

Very truly yours, 

(Signed) * " MYRON M. PARKER, 


Debits. Sands. Credits. 

Due on 7/24th. . 50,000 14,582.35 Goodwin.... 3,333.33 

“ “ “ .. 2,100 1,121.75 Sanders. 3,333.33 

Cash. 5,833.31 

“ . 1,470. 

“ . 1,122.43 

To cash due Sands. 163.17 “ . 774.87 


15,867.27 15,867.27 


Washington, D. C., June 4 th, 1892. 

A. L. White, Esq., 115 Broadway, New York City. 

Dear Sir: Marshall Brown was vested in myself and Mr. J. I). 
Norton, of Pontiac, Mich., as trustees, about the time we were hav¬ 
ing correspondence. We at once had the Title Co., prepare a certifi¬ 
cate, which was placed in the hands of Gibson Bros., Printers, that a 
book of them might be provided. I have just received that book 
from the printer and today are filling in the names. I will at once 
send the hook by express to Mr. Norton for his signature. As soon 
as it is received hack the certificates of Mr. Danziger and yourself 
will be forwarded to you. The Title Co., think better that the 
certificates should not be issued in the name of your firm, so they 
will be issued to you and your brother. 

Very truly yours, 

(Signed) MYRON M. PARKER, 

Washington, D. C., June 6th, 1892. 
Lawrence Sands, Esq., Real Estate, City. 

201 My Dear Sands: 1 did not think there was any question 
about having revoked my agreement of sale of my l/48th 
interest in Marshall Brown. You had not been out of the office five 
minutes before 1 wrote you a letter saying that I preferred to keep 
my interest, and cancelling the agreement of sale. I did this be- 
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fore any consideration could have passed, and indeed no considera¬ 
tion has ever passed with me. On second thought I saw how unwise 
it would be for me to part with my little interest. As trustee I should 
have a protecting interest. 

I write this that you may see my position, and that there may be 
no misunderstanding between yourself, myself and Mr. Bieber. 

Yerv truly yours, 

(Signed) ‘ ' MYRON M. PARKER. 


Washington, D. C., June 6th, 1892. 
John 1>. Norton, Esq., Pontiac, Mich. 

1-i:\r Sir: 1 have today shipped via Adams Express Co., the cer¬ 
tificates for the subscribers in the Marshall Brown Syndicate. You 
will notice that No. 25 is blank. This is due to the fact that Mr. 
Sands has failed to notify me of the name of the party who has 
subscribed this 1 48 interest, in fact the subscription was taken by 
a firm in this city, but the Title Co., say they thought it would be 
bettor to have the certificate issued not in the name of the firm but 
in the name of one of the members. I have requested Mr. Sands to 
notify me so 1 can fill it in. 1 started to sign all the certificates but 
1 think it would be safer to sign only those which are to be retained 
by you. 1 will finish signing the balance, of course, when you 
return the book. Please see that all the certificates are properly 
receipted for. 

Very truly yours, 

(Signed) ‘ ‘ MYRON M. PARKER. 


Washington, D. C., Jut}/ 2, 1892. 

John D. Norton, Esq., Pontiac, Mich. 

Dear Sir: In compliance with your request, I enclose herewith 
(ertifieate No. 35 issued to Adelaide E. Morris in lieu of Certificate 
No. »>9. j also enclose Certificate No. 80, which I would thank you 
to witness as to signature of Mr. Beardsley, and oblige, 

Very truly yours, 

(Signed) * * MYRON M. PARKER, 

Per B. 


202 \\ itness said that he did not remember signing those letters 

in person. 

Q. \\ hat if any authority had Parker to sign your name? A. 
A ou are asking a question which raises the general theory as to 
whether I would have the right during the period of my connection 
with Parker with reference to the old syndicate to have signed his 
name to paper—I think I may have signed his name to notes of 
assessment. I suppose he thought he had the same general author¬ 
ity, or might have a right to sign my name, but 1 cannot say, nor do 
I remember in any way wherein I gave him any authority to use my 
name in the re-syndicating of the property. I was not interested 
whatever with the new syndicate. 

Q. What if any knowledge have you of the checks by the new 
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syndicate coming in made payable to the order of Emmons & Parker, 
I rustees? A. I cannot say—if those checks came hack in reply to 
those letters (indicating) and came back payable to Parker and 
myself I have no doubt that T endorsed those checks and handed 
them back to Parker, that is provided it came back in that way. I 
would like to see the checks themselves. 

Witness said he had no personal recollection, but would not like 
to sav that he did not personally endorse checks—those checks that 
came in payable to himself and Parker as trustees. 

Being shown the letters of receipt produced from Parker’s letter 
press books, witness stated that he did not think that he personally 
signed any of them. TTe did not think, he was almost ready to say 
that he did not. acknowledge receipt of any of those subscriptions 
to the new syndicate but owing to the lapse of time he would like to 
have them produced. 

Mr. Darlington exhibited the book to Mr. Emmons, witness ex¬ 
amined the same and thereupon it was stipulated that he had 
208 examined and compared the several letters and receipts with 
the letter press book and that he stated that none of them 
were signed by him; that the last one of them addressed to M. B. 
Wright looked like his signature, that he was at first in doubt about 
it but largely because of some scroll under it that there was under 
the name of Mr. Parker he would say it was not his. 

To the question whether he had any agreement with Parker that 
checks which came in payable to Parker and Emmons. Trustees, as 
subscriptions to the new syndicate should go to Parker’s personal 
credit, he answered that the entire question of the sale of the propertv 
of the old .Syndicate to the present Syndicate was entirely left with 
Parker and witness was acting directly under his instructions, he 
was practically no more nor less than an Accountant or Secretarv 
and he was satisfied that any of those checks or notes coming in in 
order to consummate the sale, when it was necessary for him to en¬ 
dorse. ho had endorsed and turned over to Parker at Parker’s request 
without any explanation or request for explanation. 

Q. On what basis of price was your commission adjusted? A. 
There is a statement. It shows A per cent based upon $1.98,000 for 
the sale of the property. 

On cross-examination by Mr. Darlington Mr. Emmons testified 
that he based his commission at the $1,000 rate because that was 
what the old syndicate sold for. Tie had no interest in the new 
syndicate, had not secured any subscriptions to it and did not know 
who they were. “My impression was that they were Pittsburg people 
and came through Mr. Sands”; that Air. Sands was negotiating the 
purchase through Pittsburg people. 

The Pearson exhibit did not refresh his memory on the fact that 
Mr. Sands was largely instrumental in negotiating the purchase be¬ 
cause he had always thought that, as the paper showed, an authoriza¬ 
tion for the sale of the property had been given Mr. Sands in April, 
1891. “T think not only Mr. Sands was endeavoring to sell it but 
Mr. Paul and other parties.” 

The minutes of the old syndicate were in book form. The min¬ 
utes being generally typewritten and pasted in the book. He sup- 
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posed lie got the impression (lie Sands parties were Pittsburg people 
because Sands came from Pittsburg, where lie had large hold- 
204 ings and at that time Pittsburg people were interested with 
him in the Petworth Syndicate so that he got the idea gener¬ 
ally these were Pittsburg people. 

Mr. Parker represented the Marshall Brown Syndicate as Trustee 
differently from witness in that Parker represented practically the 
controlling trusteeship, that witness looked to him for directions and 
as practically the head of the syndicate. lie did not mean by this 
he would have done anything wrong at Parker’s request. Asked to 
state which of the shareholders, as they appear on the Pearson Ex¬ 
hibit. Parker represented, he answered that he could not say that 
Parker represented any of them. Witness did represent Mrs. Roy. 
lie did not represent Mr. Warder, he attended to his own business 
practically. Witness was confidentially associated with Warder and 
represented him in building operations but Warder formed his own 
opinions and generally decided for himself as to real estate holdings. 
Asked if Adam Raub was a shareholder witness said he thought he 
was and he did not think on the Pearson list all the people had signed 


who owned shares. To ascertain any shareholder whose name was 
missing he would have to go back to the original papers. The own¬ 
ers were settled with and paid between April and September 1892, 
and were set forth in report No. 5. After comparing the papers 
witness said the names signed to the Pearson Exhibit were practically 
all of the owners of the property, and they each received their re¬ 
spective shares in settlement. Asked, after all shareholders settled 
with and all certificates surrendered, what interest he thought Parker 
or anvone else had in the minutes of the old syndicate, he answered 
that he attached practically no value to the records of the old syndi¬ 
cate but it was his practice always to turn over papers connected with 
svndicates with which he was connected to his successor in interest. 
Tie had looked on Parker as having more vital interest in preserva¬ 
tion of the papers and had bundled them up and given them, his 
recollection was to Parker personally. So far as Parker or the new 
owners were concerned the papers had no value and might as well 
have been destroyed. Tie could not remember whether he saw Beyer 
or whether anyone else was present when he delivered the papers, but 
he delivered them, because it was his practice, to Parker. Tie knew 
Bever was Parker’s confidential manager but did not think he 


205 would have given them to Beyer. 

The witness then gave a list of papers which he thought 
were in the records he had delivered. In addition to these papers 
there were checks and bank books including the checks on the Co¬ 
lumbia National Bank of final settlement also delivered up. He 
thought his recollection quite distinct al*mt the delivery of the checks 
and 1 ie would l>e mistaken if it appeared that the Columbia National 
Bank still had those checks. His recollection he thought as clear 
about the checks as about the other papers. 

He had acted under the oral directions of Parker, the property 
had been sold and whenever Parker asked him to do anything in 
connection with it he did it. Asked what directions Parker had 
given him, or their nature, he replied there were no special directions 
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except he remembered on one occasion lie signed a deed and sent it 
to Parker. It was too long ago for him to remember the directions 
—he can recall no advice or directions. 

\\ itness at that time occupied a secretaryship or private confiden¬ 
tial relation to three or four men, before that had had experience, 
had been the active managing man in B. H. Warner’s office and had 
full knowledge of details of transactions of this character. lie would 
have remembered, and would have refused to comply with directions 
which were out of the ordinary, or improper. 

01 the memliers of the old syndicate Joseph Paul, Myron M. 
Parker, A. A. Thomas and Lawrence Sands were the active ones in 
trying to sell. The other men rather looked to these to get them 
out. Those he named “were the active and brightest minds at that 
time in the formation of syndicates—they seemed to know how to 
form them better than some other people.” 

Witness could not say that they were expecting to sell to a syndi¬ 
cate but the general impression was, and he felt satisfied in his own 
mind, that it was not one person that was buying this property. He 
did not think there was any question but that at the time of sale the 
owners knew the property was being sold to a syndicate. The gen¬ 
eral impression in all that class of property at that time was to 

206 find a syndicate to take it. 

«/ 

Over objection Witness was asked whether he had testified 
that it was a general custom of the re-syndicators paying more than 
the sellers and-answered that there was no question about that because 
the sellers could only get what the re-svndicators would pay as some 
body must he the active agents in the re-svndication and got their 
profit in addition. That was the common practice and was com¬ 
monly understood at that time—it seemed to be the craze about that 

t/ 

time. 

Witness undoubtedly understood that if Paul, Sands or any body 
else sold they would make some profit or difference. 

The witness went to Parker he guesses about two years ago. He 
told him he had been engaged by John Paul Jones and his stepfather 
Raub to settle and adjust their differences. Parker was in no way 
interested in this question. That was about fifteen years after he 
had given Parker the papers and he went to Parker to get hold of the 
old papers so he could make settlement of the sale by Jones of his 
half-interest in the old syndicate and also the half interest that went 
to Raub. For some reason or other Parker would not give him much 
information about it. He was short and curt, though witness could 
not understand why, and he had never since personally talked with 
Parker. So far as he recalled no one else was present; witness was 
in the back room at the time, with Parker. 

Witness’ relations with Parker had not been strained over the 
Atlantic Building. When Parker became President of the Atlantic 
Building Company witness surrendered to him all the books and 
papers. At the election Beyer or some one else was elected in wit¬ 
ness’ place as secretary. There was no fight over it. Some time 
after witness went out, the father of witness also lost employment 
there, but that had nothing to do with it. Asked whether there was 
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not an unpleasant reference to tliat matter at the interview, he an¬ 
swered it was barely possible that matter may have come up. He 
had told Parker in a very short manner that be bad received the 
papers and be thought Parker rather resented it. 

Witness did not think Parker knew Buckley personally. It seems 
that Simons was originally to have acted but Simons was married 
and Parker asked witness if he did not have an unmarried 
*207 man in his office who could take title as intermediary. Wit¬ 
ness had named Buckley. Buckley was now dead. The 
whole thing came through witness endeavoring to help Parker carry 
out his plan. It was the general custom to use unmarried men for 
such purposes, but why he could not tell; it might be because the 
wife’s signature would be necessary to a deed. Tt was the general 
custom in forming syndicates then to do precisely what was done in 
this case. The purchasers themselves do not give the notes; it was 
not the rule to use the names of well known business men, because 
they would not want the liability or commercial discredit attached to 
the execution of notes. 

Asked regarding what he said to Parker about Warders objection 
witness said the letter of April 18, 1892, refreshed his recollection. 
The letter was in his own handwriting and recalled to him positively 
that W arder was very much exercised for some reason witness did 
not know. 

W itness' relations were not such that W ardor would ask or take 
his advice. WTien he submitted a settlement Warder became very 
bitter in his language against Parker and somewhat against witness 
with reference to the commissions. Second, he seemed to have the 


impression that after he had signed the Pearson Exhibit and prior 
to the consummation that Paul was in the new syndicate. Witness 
thought Paul's name was the onlv one used at that time. Witness 
took the paper, told Parker what W arder had said, and Parker told 
him Paul had no interest. Paul himself also said to witness he had 
no interest in the new syndicate and thereupon witness wrote the 
letter and Warder accepted the payment- and settlement. At this 
time the sale had been consummated, all the money had been paid 
that was called for by a Pearson exhibit, the deed had passed, the 
money was in bank and it would have been impossible to have 
changed it. Warder had objected to commissions on the ground the 
terms had been changed and not so much money paid as lie anti¬ 
cipated. It was not the terms of the money that was paid but the 
terms or methods of payments of the notes. .Just what was the 
change in the deferred payment notes he could not at the moment 
tell; the question related more particularly to the notes, so 
208 much so that W’arder held witness personally responsible for 
them. 


It was agreed between Counsel that Emmons bad endorsed each 
of the twenty-four deferred purchase money promissory notes. 

Asked if lie had not in endorsing noticed that the deferred pur¬ 
chase money notes were $27,000 more than went to the old syndi¬ 
cate, witness said he could not say that he did. he simply signed them 
and sent them to Parker with the statement that Parker was to de- 
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posit $o0,000 in bank, lie could not say that he had not noticed 
the difference. Asked if from his wide business experience and 
business habits he did not know all about the matter and knew the 
amount, witness replied: “1 feel just as certain as I am here to-niglit 
that a sum in excess of $1,000 an acre was being paid for that prop- 
erty, and I felt satisfied there was some commission being received 
by some persons or some compensation in that sale but what I did 
not know.” 

As trustee he was interested in seeing the sellers had good se¬ 
curity for the notes and he felt satisfied the notes were properly se¬ 
cured. 

Q. Aon knew the character of their security would depend upon 
the volume of these notes? A. That is true. 

Q- ^ ,,u knew that $1*18,000 in notes secured bv first mortgages 
was better than $160,000 on the same security? A. Before answer¬ 
ing that question I should like to see the date of the trust because 1 
have an indistinct recollection that some preference was made in that 
trust. 

Mr. Merillat stipulated there was no preference in the deed of trust 
recorded or in the notes. Ilis stipulation did not refer to the Simons 
papers, which were not used. 

Mr. Darlington: 

Q.. A ou do not mean to tell us Air. Liiiinous that you would have 
in the performance of your duties as trustee allowed a half million 
dollars worth of notes to be secured on this property? A. 
20b Hardly that amount, but it the amount was insignificant 
and Air. I arker had requested such a transaction to be made 
and the parties agreeing to it I do not know but 1 would have passed 
it. 

Asked it lie would have satisfied himself that the amount was in¬ 
significant, witness replied he thinks he has testified that lie left 
his duties in the hands of Parker. 

Q- To leave your duties as trustee in the hands of another man? 
A. Practically, if you want it answered in that shape. I practically 
relied upon the man who was the controlling interest in trusteeship 
and followed bis requests and directions. If I did wrong the ques¬ 
tion would have been between myself and the parties for whom I 
was acting. The settlement was made with each and every one of 
these people and 1 do not know nor have I any reason to believe that 
an\ one of those people ha\e e\er suffered one cenPs loss by reason 
of that act on my part with my co-trustee Mvron Al. Parker. 

Witness said he could not at this time answer whether he con¬ 
summated the transaction without knowing that the note^ exceeded 
$136,000; from the record it seemed that they did exceed the amount. 

The letters shown in Parker’s letter press book and the receipts 
purporting to be signed by witness were not signed by him in per¬ 
son. AVitnoss had never signed the names of both trustees but he 
had known such things to be done as between tw*o trustees. Tie did 
not know that he had signed Parker’s name directly in «endin«- out 
16—2592a 
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notices, but witness had signed his (witness’) name in acting for 
the trustees in sending out notices for assessments but could not say 
at this length of time that lie had not told Parker lie could sign Ins 
name. The members of the new syndicate were entire strangers to 
him and until he saw copies of the letters witness had never realized 
such letters had been sent. He would say in a general wa\ lie would 
have refused to allow Parker to use his name as acting in that pai- 
ticular transaction. 

*210 Asked regarding the letter to Parker ot April, 10, 1892, 
referring to the Simons deed witness said Ik* thought $18.>,()()() 
was the purchase price those people, the first syndicate, had agreed 
upon, the Pearson exhibit showing the property was being turned 
over for not less than $180,000. $1,000 an acre and there being 180 

acres. 

Witness said he thought the Pearson exhibit was drawn by Imn 
and said the direction that the trustees might put such consideration 
in the deed to the purchasing syndicate as they should request or 
desire, was for the purpose of concealing the actual purelia-e pi ice. 
That was the usual practice then, and also to-day. .This was because 
the naming of the actual consideration tends to interfere with an 

advance price. 

Asked why the letter of April 0, 1892 stated the land had been 
sold to Simons for not less than $180,000 witness said lie was follow¬ 
ing the terms of the agreement. Tie rather thought lie had written 
the letter and had Parker sign it. Shown the original letter he stated 
it was in his own handwriting, lie had written the letter and re¬ 
quired Parker to give it to him because he was trusting Parker with 
the actual deed to the property. He was satisfied that in the Simons 
deed a merely nominal consideration was named. 

On re-direct examination witness, over objection, was asked if the 
custom of real estate men securing subscriptions to syndicates at a 
larger price than was actually being paid the owners was known to 
the public at large, replied: “On or about the period in which this 
property was sold, September, 1892, there seemed to have been a 
general craze on the part of everybody to form syndicates. I do not 
think the public generally ever inquired whether they were paying 
the purchase price of the property or whether paying ten times the 
purchase price. They were willing to go into it at any price that 
thev were asked to pay. As to the fact if the public had knowledge 
that thev were paying more for the property through the hands of 
certain organizations than they themselves were paying for 
211 it. T do not think they would have come into it. 

Mr. Darlington objected to the last part of the answer as 
an inference and not testimony. 

Warder, after the sale of his Brown Farm interest, went to Egypt 
on a long tour. 

Counsel for Parker, under call, produced a transcript from his 
books showing who made the call payments, and how they were dis¬ 
bursed—this being prior in time to the conclusion of the testimony 
of the witness Beyer. 
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212 .Tames Lansburgii, sixty-six years old, drygoods merchant, 
testified, that lie was an original member of the present Mar¬ 
shall Brown Syndicate, Parker and Norton, Trustees, and one of 
the plaintiffs in the ease. He owned one share in the Syndicate. 

There was offered in evidence, syndicate certificate as a type 
of all certificates issued- 


(Copy.) 

Marshall Brown Syndicate. 

No. 8. l/24th Interest. 

We, Myron M. Parker and John D. Norton, the trustees under 
the' deed in trust to us from Thomas .T. Buckley, dated April 18, 
1802, and recorded in Liber No. 1670, Folio 308, et seq., of the 
land records of the District of Columbia, vesting in us the title to 
a tract of land in said District known as and called “Linden,” with 
power to sub-divide, sell, convey in fee or bv way of trust or mort- 
gage, without liability on the part of the purchaser or mortgagee 
to see to the application of the purchase or mortgage money do 
hereby certify, that James Lansburg, has contributed and paid in 
cash towards the purchase of said land the sum of Three Thousand 
Three Hundred and Thirty-three and 34/100, ($3,333.34) Dollars; 
and that on payment to us, as Trustees, by the said James Lansburg, 
his heirs, personal representatives, or assigns, when demanded by 
said trustees or the survivor, of l/24th of the incumbrance upon 
said land, and l/24th of all taxes, general and special, now or during 
the continuance of said trust assessed against said land, or such 
part thereof, as may be undisposed of under the powers conferred 
by said deed, the said James Lansburg, his heirs or assigns, shall be 
entitled to receive 1 /24th of the proceeds of all sales of said land, 
or any part thereof, after deducting from said proceeds all expends 
tures attending the management, subdivision, and grading of said 
land then unpaid, and a commission of three per centum to said 
trustees on the gross proceeds if sold in bulk within one year 
213 from April 19th, 1892, and five per centum if sold thereafter. 

Provided always, and it is hereby agreed by the holder 
hereof that if any default shall be made in the payment by the 
holder hereof of any assessment that may be made against this 
certificate, for or on account of the encumbrance, taxes, or expenses 
aforesaid, or on account of subdividing, managing, or grading said 
land, said Trustees or the survivor, for the purpose of protecting 
themselves or himself in the execution of the trust, or this certificate, 
may, after ten days’ notice in writing to the holder hereof of any 
such default, mailed to his last post office address, and after ten 
days’ advertisement, after the lapse of ten days from the date of the 
mailing of said notice sell the interest of the holder in this certificate 
at public auction, or at private sale, at the City of Washington, 
District of Columbia, and apply the proceeds, after paying all ex¬ 
penses of sale, to the payment and discharge of all indebtedness due 
hereon, paying over the surplus, if any, to the holder and owner 
hereof. 
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This certificate shall he deemed personal property and shall in 
no wise he deemed a lien on said real estate or any part thereof, or 
affect anv of the powers conferred upon the trustees in and by the 
aforesaid trust, nor shall any assignment or transfer of this certifi¬ 
cate he valid, unless approved in writing by the trustees, or the 
survivor, endorsed thereon, which approval shall not he given while 
anv lien or charge exists against the same as aforesaid, nor shall 
anything herein contained charge the trustees, or either of them 
individually, beyond the amount of moneys that may actually come 
into their hands in the execution of the trust aforesaid. 

Witness the hands and seals of the trustees herein named, and of 
the person to whom this certificate is issued, this fourth day of 
June. 1892. 

(Signed) MYRON M. PARKER, 

JOHN P. NORTON. 

T rv&tecs. 

JAS. LANSBURGH. 11 older:’ 


*214 TTe had received the syndicate certificate from Mr. Samuel 
Bieber, who was in the Real Estate business. TTe had joined 
the syndicate through Mr. Bieber and had no dealings concerning 
it with any other person. Mr. Bieber came to him and said, there 
was a piece of property out Bright wood Avenue—witness knew the 
house, having been there while Jesse Brown was living. Mr. Bieber 
asked witness to go into that piece of property, said that it could he 
bought for $1,300 per acre—in fact he did not say $1,300, he said 
for $240,000. one-third cash, and the balance in a certain time. 
There was to he loaned on it $100,000 at six per cent. Mr. Bieber 
asked him to go in on a 1/12th, 1 /24th or 1 /48th share. Witness 
said he would take a one-twenty-fourth, and Mr. Bieber said that 
would be Thirty Three Hundred and some odd dollars. A few 
weeks afterwards, he could not tell exactly how long, Mr. Bieber 
asked him for a check for the amount, which witness gave and 
received the following receipt, which witness had and which was 
offered in evidence as follows: 


(Copy.) 

Samuel Bieber, 

Real Estate, Loans, and Insurance, Second National Bank Building, 

509 Seventh Street, N. W. 

Washington, D. C., March 23, 1892. 

Received from Mr. James Lansburgh the sum of Three Thousand 
three hundred and thirty-three dollars and thirty-three cents 
($3,333.33) in full for cash payment for one twenty-fourth interest 
in the “Brown Farm Syndicate” upon the completion of the papers 
and the appointment of trustees the said trustees will issue a certifi¬ 
cate in your name for one twenty-fourth interest, subject however 
to the purchase money incumbrance. Payable in one, two and 
three years. 
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Should the syndicate fail to he completed, I hold myself 
personally responsible for the return of the above 1 named 
deposit, of $3,333.33, without interest. 

(Signed) SAMUEL BIEBER.” 


Asked to state Mr. Bieber's conversation in full, witness replied, 
under objection to any statements by Bieber or other persons made 
out of the presence of Parker and Paul, the objection to apply 
throughout: 

“As well as I can remember, he told me that Mr. Parker, Mr. 
Norton and a couple of Members of Congress—1 won’t he sure 
whether they were from Michigan or from Wisconsin—that they 
were in the syndicate. At that time 1 had great confidence in Mr. 
Parker as a real estate man, I knew lie had made a good deal of 
money, and that there might he something in it for me. 1 don’t 
know why T went in to it—in fact 1 must have had more money 
than I knew what to do with at that time.” 

Q. A\ hat, if anything, did he say as to the terms on which the 
people would he in the syndicate? A. lie told me that 1 would 
he on the ground floor the same as Mr. Parker. 1 think myself, 
that he told me he was going in himself, hut l won’t lie sure. lie 
mentioned Mr. Parker and Mr. Norton. 

Witness further said, Mr. Bieber told him (witness) lie would he 
in on the same terms as anyone else, that it was to l>e bought at 
$240,000, “and of course, if 1 had thought 1 was not going in on 
the ground floor I would not have gone in—there is no doubt about 
that.” 

Witness had known Mr. Parker before that in Masonry, for fifteen 

vears. 

«. 

Q. What induced you to subscribe to the Syndicate? A. The 
opportunity to invest money. 

Q- What, if any, confidence or reliance did you place upon the 
statements made to you by Mr. Bieber? A. I had full confidence 
in him at that time. 

Q- What, if any, importance did you attach to the fact that Mr. 
Parker was to be a subscriber to the syndicate? A. Well, it 
216 is my opinion now that 1 thought at the time if Mr. Parker 
goes in. it will he a good thing. 1 had more confidence in 
Mr. Parker than 1 did in Mr. Bieber. 

Witness said, nothing was said to him at that time as to the 
trusteeship, he did not know Mr. Parker was to lie trustee. They 
never had a meeting of the subscribers and the first he knew Mr. 
Parker was to he trustee, was when he got the certificate. Mr. Bieber 
said nothing to him as to Mr. Parker’s connection except that Mr. 
Parker was a shareholder—that he had subscribed. 

Tie also said there were two or three members of Congress who 
were subscribers, hut witness would not know who they were. 

Witness was under the impression that the farm belonged to the 
Marshall Brown Estate. 

Q. What, if any, knowledge had you that you were not to buy 
from the persons who were then the owners of the property that you 
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were to take title through some intermediary or third person? A. 


none. 

Q. What, if any, knowledge had you that the persons who were 
the owners of this property at the time you subscribed, were only to 
get $1,000 per acre for the property that was being priced to you at 
$240,000? A. None. 

lie would not have gone in had he known his money was to be 
used to buy the property from some other person at a price lower 
than he was paying; he was business man enough for that, and had 
no such knowledge. 

It was only within the last two years that he had first learned, 
that this property for which he was paying $1,300 per acre, or 
$240,000, which was being sold by the former syndicate, which 
was the owner of it. for a $1,000 per acre. He did not know 
217 who they bought from but had thought it was bought from 
the old Marshall Brown Estate. 

He had no knowledge that the promoters or persons interesting 
him to join the syndicate, were making a large protit by reason of 
the organization of the syndicate, lie would not have gone in had 
he known that the organizers were to make a profit by organizing 
the syndicate. 

Asked on Cross Examination by Mr. Darlington, why he would 
not have bought an interest if he had known somebody was making 
something on the transaction, the witness replied: 

“I suppose I expected Mr. Bieber to make his ordinary commis¬ 
sion— I expected that because he was in the business/' 

He supposed he was making the ordinary commission, nothing 
else. He would not have bought for $1,300 an acre, if he had 
known it was to be sold at a thousand. 

He had known Mr. Bieber 35 or 40 years but not very intimately. 
Sometime before this witness had had indirectly, a dealing with Mr. 
Bieber in relation to some property in Isherwood. lie had been a 
property owner in the District for forty or forty-five years, and 
bought and sold real estate. He had known Marshall Brown tract 
forty odd years but owned no property nearer it than about three 
miles. Mr. Bieber did not tell him who was selling the property 
but said it could be bought for $240,000. Mr. Bieber is living; 
witness saw him last. week. 


^ Witness had never made any efforts to verify Mr. Bieber's state¬ 
ment that Mi\ Barker was to be a subscriber. He had, in fact, never 
thought much about it. but whenever notices came, paid his dues. 
He had subscribed without ever communicating with Mr. Barker in 
any way. Mr. Bieber had told him that he (Bieber) was going into 

the syndicate too. 

« 

He had learned that the property had been sold at a thousand dol¬ 
lars |>er acre, through their attorneys Mr. Merillat and Mr. Wolf, a 
short time before the bill was filed; they came to see witness 
218 about it. At the time he bought he had made no effort to 
find out what the price was, did not know who was the seller, 
nor whether the Marshall Brown Estate was selling. 

On Re-Direct Examination, witness said, at the time he went in 
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he understood Mr. Bieber had made a good deal of money in Real 
Estate. lie did not know then as much about Bieber as now. 

“I had great confidence in him (Bieber) at that time, just as 
much as 1 would have had in Mr. Parker; if he had come to me I 
would have done the same thing.” 

By ordinary commission he meant, the usual real estate com¬ 
mission of three or five per cent. 


219 Abraham 1). Prince, age sixty-one, jeweler, testified: he 
was an original member of the present Marshall Brown Syn¬ 
dicate and had been interested by Mr. Samuel Bieber. As nearly 
as his memory would permit him, Mr. Bieber had called at witness’ 
place of business and had told witness and his partner, Reulien 
Harris, (who was then alive) that be had a very good thing to offer 
them; something that there could be some money made out of. and 
that the amount of cash that would be required was not very much, 
but in all probability there would be a quick sale and ready profit' 
It was stipulated there was objection by Mr. Darlington, to all con¬ 
versations or transactions with Mr. Bieber outside of the presence 

of the other parties, and an agreement that the objection should 
apply throughout. 

Witness and Mr. Harris had asked Mr. Bieber to explain his 
proposition. Mr. Bieber said there had been a syndicate forming, 
or had been formed, to purchase a tract of land called the Marshall 
Brown Farm or sub-division, there were to be fortv-eight share* is¬ 
sued each share representing $5,000, making $240,000. One-third 

rn ooo aS tw l,e , ViXU } in ca?h as subscribed, and the balance of 
$100,000 was to be placed on the property. Mr. Bieber said all 
shares had been subscribed for, and that the share he was offerim* 
witness and his partner, was a share that had been subscribed by 
Mr. . 1 . Eiseman of Eiseman Brothers, a dry-goods house, and that 
when they went there to get the required amount of money for the 

share there was some misunderstanding and Mr. Eiseman had re¬ 
fused to take it. 

■Witness could not remember all the details, hut remembered Mr 
Bieber told them, some members of Congress and some local men. 
were m the syndicate. The names had escaped his memory Thev 
were men of prominence. He said to Mr. Bieber there wa- one 
thins he wanted to ask him, if they should conclude to go into this 
syndicate and take this share, “would we positively be put on the 

ooo gro T‘ d fl ?, or Si,l " e !,s ever . v other person that is in thi- 

220 syndicate, and he assured us on his word of honor that such 

would he the case. Me were very particular about asking 
that question, because we had an experience just about several 
months before that, m which we were asked to go into a syndicate 
and also told that we were on the ground floor, and before'the syn¬ 
dicate was completed we found that the parties who were interested 
in the syndicate, were syndicating it for ten or twenty thousand 
dollars more than the option they had on the property and for tb it 
reason we dropped out and did not go into that syndicate The 
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property—I can mention the property—it was formerly the Law¬ 
rence Hotel on Pennsylvania Avenue in the City here, and 1 under¬ 
stood on pretty good authority that some of the other members of 
that syndicate, who had promised to join that syndicate, had heard 
the same thing and had refused to become members of it, and they 
finally got it for the option price which was .$90,000, and that is the 
reason why I tried to impress upon Mr. Bieber, at the time that 1 ex¬ 
pected to "be put on the ground floor. My understanding of the 
ground floor, is not to have a middle man make a profit, hut that 
the syndicate is to get tlie property for the price that is paid to the 
seller. 1 never would have gone into the syndicate without I ex¬ 
pected there would he no middle man to make any money at all. 

(y What, if anything, further was said between you and Mr. 
Bieber? A. Well, there was not much—as 1 say we went into it 
in detail, hut I do not remember the details. After Mr. Bieber’s 
assurance that we would he absolutely on the ground floor, in fact 
he told me “When Mr. Bieber says anything his word is his bond.” 

1 had no reason to doubt it as I had known him a long time and 
had l>een friendly, and had known that lie was a successful man in 
the real estate business and had made considerable money. When 
1 say “we” I mean myself and partner—we really took his word, 
because I really did not know much about the Marshall Brown Syn¬ 
dicate. 

2*21 In answer to further questions, witness said, he really went 
into the syndicate mostly on account of Mr. Bieber, rather 
than his own knowledge. Prior to going in he made no investi¬ 
gation of the farm or its value. When Mr. Bieber called, there was 
a gentleman named Henry Adler with him, who is now dead, hut 
Mr. Bieber was the spokesman. He could not tell whether any¬ 
thing was said as to who would be the trustees to manage the prop¬ 
erty or not—a great deal was said he could not remember. 

Ilis impression was. and still is. that it was the 28th day of March, 
1892, that Mr. Bieber called on them and after they felt satisfied 
everything was correct, they gave him a check. He might be mis¬ 
taken. but so far as his books show, the payment of the money was 
made on the 28th, and he was under the impression that it was the 
very same day that Mr. Bieber called, they straightened out and 
concluded to take the share. He might be mistaken on the date hut 
it was his impression they paid it over the same day they agreed to 
take the stock. 


The stock was purchased as a firm matter. The check was made 


payable to Samuel Bieber and witness produced and there was put 
in evidence from the Journal of K. Harris and Company, the follow¬ 


ing on page 1 OH: 

“March 28th, 1892. Stock and Bond Account, Check to Samuel 


Bieber, $l,6fifi.fifi, Deposit on purchase of Marshall Brown Farm.” 

Witness did not know when he received his syndicate certificate, 
but the certificate had on it, June 14, 1892. He did not remember 
the exact date of receipt but it was subsequently to the date of his 
payment. lie could not tell from whom he had received the cer¬ 


tificate, that had slipped his memory. 
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Asked what knowledge he had his money was to be used to buy 
the property at an advanced price, over what the then owners were 
to receive, witness replied: 

“1 had no knowledge at that time, and I certainly would not, as 
stated before, have gone into it. I would not have gone 

222 out of one syndicate when 1 knew that I was not on the 
ground floor as I looked upon it, and have gone into another 

under the same conditions. I certainly had no knowledge of being 
in that syndicate which would pay any advance on the purchase over 
the amount that it was being sold for." He meant the sellers' price. 

He knew, prior to the time he subscribed that the property was 
held bv another syndicate. A friend of his had been in the former 
syndicate. The first intimation he had that he was not buying 
from the former syndicate and paying a higher price than they had 
received, was after Counsel, Mr. Meiillat, had an interview with 
witness after Counsel's investigation. Counsel had found the price 
had been advanced, and that was the first time witness had anv 
knowledge the syndicate was not getting the property at the original 
price that it was purchased from the old syndicate. Tie had made 
no investigation at the time to learn whether the statements made 
him were true because he had the utmost confidence in Mr. Bieber’s 
word. He had no right to doubt Mr. Bieber, and the information 
Mr. Bieber gave, seemed to satisfy witness. Mr. Bieber was a man 
of reputation, and he had known him for a great many years, and 
had never known anything that Mr. Bieber did, questioned. 

Tt was reallv on Mr. Bieber’s word that he went into the sviulicate 

«•' I. 

than on anything else. 

Asked how he came to have Mr. Wolf and Mr. Merillat make an 
inquiry into the matter, witness said, that he and Mr. Luclis, a son 
of Mrs. Luclis, had gone to Mr. Parker and had asked him several 
questions, and had gotten very little satisfaction. Mr. Parker was 
the one trustee, the other one having died, and tliev had thought 
that the property might become in some way involved, if anything 
should happen to Mr. Parker. They had consulted Mr. Wolf to see 
if another trustee could not be appointed, and they started from 
that. That was probably a year or so before the present suit was 
brought, and it was not more than two or three months before suit 
was brought, that they had discovered the real price was 

223 $1,000 per acre and not $1,300 per acre. 

On Cross-Examination by Mr. Darlington, witness said, 
he had gone into the syndicate entirely on Mr. Bieber’s representa¬ 
tions and without information representations or statements from 
any other person. 

11 is friend who was a member of the old syndicate was Mr. 
Brainerd, an attorney, now deceased. Tie had not inquired of Mr. 
Brainerd what the old syndicate was getting and had taken no steps 
to verify any of Mr. Bieber’s statements. 

TTis application to Mr. Parker for information, was probably 
oft' and on for about four or five years prior to the present date 
(April 8, 1900), and twelve years or more after he had made the 
investment. 

17—2592a 
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Mr. Luchs, wlio was managing his mother’s estate went up with 
him. The last time they called on Mr. Parker for information 
was probably two or three years before the present time, and the 
first time probably four or live years ago, and twelve years or more 
after he had made his investment. 

Mr. Wolf saw Mr. Parker and they decided there would he no 
advantage in having another trustee. 

Witness and Mr. Luchs thought some steps should be taken to 
dispose of the property and commence to investigate. Neither Parker 
Beyer, Norton, Beardsley, Hannan, Paul or any one else had ap¬ 
proached him to go into the syndicate other than Mr. Bieber. 

On redirect examination, wit/mess said, that Mr. Merillat had 
been employed through their attorney. 

J. II. Sweeney, age fi3, lawyer, a Representative in Con- 
224 gress from Iowa prior to 181)2, testified, that he had known 
Mr. Myron M. Parker for three or four years prior to 1892 
personally and had had some little business relations with him in real 
estate, prior to that time. lie had met Mr. Parker through a mutual 
acquaintance and had talked with him a great many times about 
real estate. Witness said he had entered the Marshall Brown Syndi¬ 
cate in 1892. He had first agreed to enter the Syndicate and sub¬ 
scribe for an interest in it. according to his recollection, March 1. 
1892. On that date he had made a payment for that purpose, of 
fifty dollars to Mr. Parker. His recollection was at that time he 
subscribed his name to some paper as a subscriber to a $.'>.000 interest 
in the syndicate and made a payment at the time to Mr. Parker. 
His recollection was not very clear as to whether he signed his name 
to a subscription paper hut he believed he did. 

He had joined the syndicate at the suggestion of Mr. Parker and 
never had any conversation with anybody else with reference to it. 
At that time he kept a vest pocket memorandum hook in which he 
made entries and then had a larger book to which he transferred 
entries. The little vest pocket memorandum he had not been able 
to find hut he had found the more formal hook in which he would 
make entries a. day or two, or a few days after making the entrv 
in the other book. 

There were thereupon offered in evidence from pages 114 to 117 
of the book various entries showing payments made at various times 
by witness down to 1904 on account of the syndicate. A mom* 
other things the book showed the following: 

225 Page 114. 

North Petworth Syndicate of Marshall. 

1892. 

M. M. Parker and Geo. E. Emmons, 

Trustees. 5,000 Int. 

Mar. 1. To Cash to Parker, Trustee.... $50.00 
Apr. 9. “ “ “ complete cash pt. 

1/3 assessment. . 1,011.00 1,000.00 
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“ Trustees’ credit 1/3 pay- 

aide, Apr. 9, 6/ms. Int. .1,111.11 
“ Trustees’ credit 1/3 pay¬ 
able, Apr. ’95, 6ms. Int.. 1,111.11 
“ Trustees’ credit 1/3 pay¬ 
able, Apr. ’96. 1,111.11 333.34 

Prom Page 115 the following, among other entries, was intro¬ 
duced in evidence: 


Brown Tract, North of Soldiers* Home. 

1/48 pt. about 3 1/2 acres of land @ about 3 1/2^ per sq. ft. 

Witness testified that be had no recollection whether the $50 re¬ 
ferred to in tlie entry of March 1, 1892 was paid to Mr. Parker in 
cash or check, as be would have entered it as cash probably, if he 
had made a check. That payment was something in the nature 
of earnest money or evidence of good faith on bis subscription to 
a $5,000 interest in the syndicate that was buying the Marshall 
Brown Tract. The balance of the $1,666.66, one third of the $5,000 
interest, was to be paid when it should be called for. 

The onlv talk or conversation that he had with anyone con- 
• • 

cerning tlie matter of bis joining the syndicate was in Mr. Parker’s 
private office he thought, and with Mr. Parker sometime during 
the latter part of the winter 1891-1892, prior to the first of March. 
He was in Mr. Parker’s office at times and at one time Mr. Parker 
said to him, that he and some other friends of his were organizing 
a syndicate to buy a tract of land. 

“I think it was mentioned as the North Petworth tract of land 
adjoining the subdivision of Petworth, and my recollection is that 
it was spoken of as the old country seat of Judge Chase.” 

Q. Justice Salmon P. Chase? A. Mv recollection is Sal- 
226 mon P. Chase. And lie said there were 183 acres of it or about 
that and that it could be bought for $1,300 per acre, aggre¬ 
gating about $240,000. That it was a very desirable piece of prop¬ 
erty, and that it was very cheap at that price. That there was an 
opportunity to make a fine thing by buying it, that the aggregate 
required capital was so much that it was not easily handled by an in¬ 
dividual but that there were with him and some others—he men¬ 
tioned some of the others that were endeavoring to organize a syndi¬ 
cate and bad agreed, each of them, to take shares in it. He said that 
there were some Michigan men that were going in with him and 
some men here—f know that he mentioned Senator Don Cameron 
as one—and that if they could get enough in with them to handle 
it that they were going to buy it and all go in on an even basis in 
proportion to what they should put in, and he asked me if f would 
not like to join with them. T talked the matter over with him 
several times. My recollection is that he drove out with me to 
show me the property. I would not be quite positive as to whether 
he went personally or sent someone out with me, but my recollection 
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is, although not very positive, that lie went himself, and after talk¬ 
ing the matter over with him several times—we talking it over in 
substance as I have detailed it, I did subscribe for a $5,000 interest 
in it, and made that $•>() payment at the time, and then when called 
upon for the balance of the first l/:>rd, I paid that to him.” 

I lie witness then identified the following paper, which was intro¬ 
duced in evidence, as being a paper upon receipt of which he had 
made his down payment on his share in the syndicate. 


227 M. M. Parker. 

Real Estate and Loan Broker. 

Agent for the Omaha Loan and Trust Companv. 

1418 F Street, N. W., 
Washington, I). C., March 12, 181)2. 

Dictated. 

lion. J. S. Sweeney. "The Hamilton,” Oitv. 

Dear Sir: W e have to inform you that tin* Marshall Brown Syndi¬ 
cate has been completed. Your subscription was for $5,000. In 
accordance with the provisions of your subscription you were to pay 
1 3 cash. 5 on will, therefore, please forward your check for 
$1,()()').()(). The check should he drawn to the order of M. M. Barker 
and Geo. E. Emmons. Trustees. Upon completion of the trans¬ 
action you will he furnished with a certificate representing your 
interest. 

Yours verv truly, 

(Signed) MYRON M. BARKER, 

GEORGE E. EMMONS, 

Trustees. 


Witness identified as his handwriting the following, at the bot¬ 
tom of the foregoing letter: 

1.060. fifi 

50.00 Bd in Mar. 


1,016.00 Ok dated Apr. 12/02, sent Apr. 0/02. 

Witness said there were more names than one mentioned to him 
April 12. 1892. 

Witness said there were more names than one mentioned to him 
but the only name, of the Michigan party, that he was positive of 
was a man named Norton. There was never anything said to 
228 him about who held the title, he was positive as to that. 

Q. What, if anything, was said to you as to the terms on 
which you would go into the syndicate, or the terms on which the 
various persons would go into the syndicate by Mr. Parker? A. It 
was. that if I went in, I should go in on a basis of exact equality with 
himself and others. 

Q. What, if anything, was said to you by him, as to whether or 
not he was going into the syndicate? A. Tie did say to me that he 
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was—that was one of the first things that induced me to go in, it 
was not anything else. 

Q. What, if anything, was said as to who were the organizers or 
who were getting up the syndicate? A. He said he—and I 
have a. recollection of his talking about these Michigan friends of 
his, and among them, T am confident in my recollection that he 
named this Mr. Norton, who were undertaking to get subscriptions 
to interests from enough people to organize the syndicate to buy the 
property, and he named, I remember, Senator Don Cameron, who 
was a subscriber to an interest in it. Whether he named more than 
himself and some of those Michigan people who were undertaking 
to secure the subscriptions of members to the syndicate, I am not 
positive in my recollection. 

Tri answer to further questions, witness stated that Mr. Parker said, 
if the property was bought he expected to he one of the Trustees for 
the syndicate. 

He was not sure whether Mr. Parker mentioned who was to he the 
other trustee, or trustees, and that he would he compensated through 
his remuneration as tmstee for his sendees. Mr. Parker said to wit¬ 
ness, if the syndicate floatation was not successful, the fifty dollars 
would he returned to him by Mr. Parker and no further call was to 
be made. 

The witness then identified a receipt which had been enclosed to 
him with a. letter from Mr. Parker when he completed his cash pay¬ 
ment, and the same were offered in evidence as follows: 


229 


M. M. Parker, 

Real Estate and Loan Broker, 
Agent for the Omaha Loan and Trust Co. 


1418 F Street N. W., 

Dictated. Washington, D. C., April 12, 1892. 

Hon. J. TT. Sweney, Osage, Iowa. 

Dear Sir: 1 am pleased to own receipt of your favor enclosing 
check for $1,666.66. Enclosed you will find receipt for same, cash 
payment on $>>.000 subscription to the Marshall Brown Syndicate. 
As soon as this transaction is closed you will be furnished with a 
certificate representing your interest. 

Thanking you, I am, 

Very truly yours, 

(Signed) 1 MYRON M. PARKER. 


M. M. Parker, 

Real Estate and Loan Broker. 

A cent for the Omaha Loan and Trust Co. 

n 

1418 F Street, N. W. . 

Dictated. Washington, D. C., April 12, 1892. 

Received of J. TL Sweney Sixteen Hundred and Sixtv-Six and 
66/100 ($1,666.66) Dollars, cash payment on subscription of $5,000, 
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to the Marshall Brown Syndicate. Your certificate will represent 
1 4<s interest in this property and when the syndicate is organized 
you will he furnished with a certificate representing this amount. 

(Signed) MYRON M. BARKER, 

GEO. E. EMMONS, 

Trustees. 


-30 A\ itness testified that he had no knowledge whatever of Mr. 

Emmons' connection with the matter. All he knew was, that 
his name was attached there. lie had never had any dealings with 
Mr. Emmons. 

(). So far as you knew who was Mr. Emmons, Trustee, and state 
in vour own wav. what information was eonveved to vour mind by 
the two signatures there of Barker and Emmons. Trustees? A. 
Why. 1 had never anything to do with any trustees except, and have 
never consented to have anything to do with any trustees other than 
the trustees of the Marshall Brown Syndicate. 1 never knew of anv 

#7 • 

other trustees in connection with any of my transactions in regard 
to it. 

Q. "Which Marshall Brown Syndicate? A. Why the one that T 
subscribed to. the onlv one that 1 have ever had anv knowledge of 
in the world until recently. 

Witness said that when he received this paper calling upon him 
to make his check to the order of Barker and Emmons, Trustees, he 
supposed it was to the Trustees under the Trust Deed that was being 
made for the Syndicate, that was being organized in March, 1892, 
to buy the Marshall Brown tract at $1,300 an acre, the price stated to 
him by Mr. Barker. Tie had nothing to do with the selection of the 
trustee hut had supposed that by some means the trustees were se¬ 
lected and that Mr. Barker was one and Mr. Emmons another at that 
time. At this time he did not know that the title to the property 
was held in the name of Barker and Emmons, Trustees and did not. 
know but what Marshall Brown owned the land. Tie had no knowl¬ 
edge at all then that the property was owned bv a syndicate prior to 
the present syndicate. ITe had no knowledge that at the time Mr. 
Barker asked him to join the syndicate. Mr. Barker had any financial 
interest in the property. TTe had first learned that the property for¬ 
merly had been held for a prior syndicate in the name of Barker and 
Emmons. Trustees, when lie read the answer of Mr. Barker in this 
action. TTe had heard it from attorneys a very short time be- 
231 fore, but had no knowledge whatever of the kind until he 
read Mr. Barker’s answer. 


Witness produced his syndicate certificate dated June 14, 1892 
and said he had received it from Myron M. Barker, enclosed in the 
following letter, which was offered in evidence: 
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M. M. Parker. 

Real Estate and Loan Broker. 

Agent for the Omaha Loan and Trust Company. 


1418 h Street N. W., 
Washington, I). C., July 14, 1892. 


Dictated. 

Hon. .J. If. Sweney, Osage, Iowa. 

Dear Sir: T enclose herewith your certificate in the Marshall 
Brown Syndicate. I might say that we have been offered $1,(500 per 
acre for the property. Since you were here we have sold Pet worth at 
$500,000; $2,500 an acre. 

Very r truly yours, 

(Signed) ‘ ' MYRON M. PARKER. 

1 Enclosure. 


Asked what information there was conveyed to him by the fact 
that the Syndicate certificate was signed by Parker & Norton, Trus¬ 
tees, and was different from the call for his subscription pavment, 
witness said: that it did not convey any information, that he did not 
think especially about it, though he did recollect thinking about 
whether there were three trustees, or a change in one of the trustees. 
1I( nc\ei hcdid an\ explanation and did not know how there came 
to l>e two different names and did not know now. 

232 He never had received any call for a Syndicate meeting to 
elect trustees, lie never had anything to do with their se¬ 
lection unless there was some provision with reference to that “in 
the contract of subscription which I think was signed about the 


First of March, bv me.” 


Mr. Merillat: V e call for the production of that agreement. 

Witness: I will not say whether or not there was a specific ar¬ 
rangement in that for a trustee, 1 cannot say, but 1 have always 
understood and at the time had in my mind that that was where the 
arrangement was provided for. 

Asked what was to be done if not enough subscribers were secured 
to make up the Syndicate, witness said, he had no specific recol¬ 
lection excepting that in a general way it was said and understood 
that if enough shares to cover the $240,000 or about that amount’ 
were not subscribed, the whole thing was off, and his monev was to 
be returned. 

He did not recollect anything being said as to whv they were 
syndicating the property, except that the sum required was so much 
that it required a combination of capital from numerous people to 
handle it. 

, Q- What, if anything, was said to you by Mr. Parker to the effect 
that there was a profit to himself or to the organizers of the Svndieate 
in getting it up, other than the trustees’ remuneration? A.' I recol¬ 
lect of his saying, that he would expect to be a trustee if the Syndicate 
were organized, and we discussed that as one of the bases for my going 
into it. I had confidence in Mr. Parker, and discussed it withlnnC 
that I should want him for trustee. And there was talked between 
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us that lie expected to be trustee it* it were organized, and that he 
would have a percentage in handling a sale of the property ultimately 
from which he would derive lib compensation,- l>ut that all 

233 who were going into it, were going in upon equal basis in 
proportion to tlieir subscription to the aggregate. 

(j. What, if any, knowledge had you that your money and that 
of other subscribers would be used to buy the property tioni the 
then owners, or the persons who held it, at a less price than the 
rate at which you were buying? A. 1 had no knowledge whatever 
that such a thing would he done. 1 understood from him, and he 
said to me that the properly could be bought tor $1,300 per acre and 
that it was a great bargain at that price. 1 hat it was the cheapest 
that propertv could be gotten anywhere in that vicinity, and that 
this money was being subscribed by a syndicate being organized tor 
the purpose of buying that land at $1,300 an acre. That was the 
full substance of our conversation. 

11 is first knowledge that tlie sellers were receiving only $1,000 an 
acre, was learned from Mr. Parker s answer in this suit. 

lie had confidence in Mr. Parkers business sagacity, his knowl¬ 
edge of Washington real estate values, great confidence in his integ¬ 
rity and standing, and relied upon his judgment and word, and was 
induced by these considerations and what Mr. Parker said to him, 
to make his investment, lie would not have gone in had he learned 
his price was $1,300 per acre, and that of the organizers $1,000 per 
acre, “nor should 1 have gone into it at all had 1 known that Mr. 
Parker was a seller as well as a buyer.” 

lie did not know Mr. Parker had any interest adverse to his and 
had been assured by Mr. Parker he was going in on an equality with 
Parker and friends of Parker's who were mentioned, lie had no 
experience with acreage property here and no real knowledge of 
values. lie had bought three or four lots on Columbia Heights and 
had sold one of them at that time. 

lie had communicated with Parker regarding the prospects of sale 
of the property, or of his share, and the following letter had 

234 been received bv him from Mr. Parker: 


“March 5, 1907. 

lion. .T. II. Sweney, Osage, la. 

Dear Sir: 1 have a party who would consider the purchase of a 
certificate in the Marshall Brown Syndicate provided it could he 
bought at a cheap figure. 

If vou desire to dispose of your certificate kindly advise me the 
lowest cash price. 

Verv truly yours, 

(Signed) * ‘ MYRON M. PARKER.” 

Witness testified he had received from Mr. Parker, under date of 
May 18, 1907, a letter saying: 

“An effort is being made to secure my removal as Trustee of the 
Marshall Brown Syndicate, and an equity suit has been filed by per- 
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sons representing about 1/12th in interest. If you are disposed to 
do so please sign the enclosed letter and return to me." 

Letter enclosed was as follows: 

“Osage, Iowa, May —, 19U7. 
Col. AL AL Parker, W ashington, D. C. 

Leak Sir: In view of t-lie recent suit 1 deem it proper to say that 
1 am fully acquainted with the allairs and history of the Marshall 
Drown Syndicate and the management thereof, and that 1 am fully 
satisfied in the premises and desire no change m the Trusteeship.'' 
Very truly yours, 


235 On Cross Examination by Air. Darlington, witness being 
asked what led him to bring to W ashington and produce the 
letter of Alay 1$, 1907, and the attached paper, he replied, he had 
been contemplating visiting here for some time; that lie had prop¬ 
erty here, and knew this action was pending too. lie had brought on 
all his correspondence relating to this Syndicate. Asked to produce 
all, he answered that the other papers were at his hotel; that he 
had let Air. Alerillat look at the papers and he thought this part 
was all he cared for. 

Thereupon, all the correspondence of the witness, with any and 
all persons, relating to the syndicate being called for, Air. Alerillat 
handed certain other papers which he stated he had not deemed ma¬ 
terial and had not offered to Air. Darlington, and Air. JSweney went 
to his hotel for others. 

Air. Darlington offered in evidence a letter from Air. Parker as 
Surviving Trustee, to Air. Sweney, dated June 14, 1904, as follows: 

“I enclose herewith copy of proposition of Austin P. Drown to 
purchase Marshall Drown. If it meets with your approval, will you 
please write me a letter requesting me to give the’option asked bv 
Air. Drown. 

Air. Drown has put through several large deals and feels confi¬ 
dent of being successful in this. It will be a profit of a little over 
sixty thousand dollars, over and above all taxes and interest. I am 
in favor of the proposition.” 

The enclosed proposition was in the form of a letter from Austin 
P. Drown to Air. Parker, as Surviving Trustee, dated June 9, 1904, 
offering to buy the property in controversy for $400,000, provided 
he was given an option of one year upon the terms of $150,000 cash 
at the time of closing the purchase, at any time during the life of the 
option, and $250,000 in promissory notes to be secured upon the 
property, one-half payable on or before five years, and the other 
half on or before ten years, interest 5%, and releases to be given for 
parts of the property as agreed upon. 

The letter stated that Air. Drown did not expect to take so 
230 long a time to complete the purchase, but would not be 
willing to have a shorter period allowed as a good deal of 
work would be involved in forming a Syndicate for the purchase 
18—2592a 
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and development of so large a property, requiring so much in im¬ 
provements. 

Mr. Sweney returning from the hotel handed to Mr. Darlington 
a bundle of papers. Being asked if it contained all communica¬ 
tions received by him from all sources, he answered “No, from Mr. 
Parker. 1 have never received any from any one else excepting the 
attorneys in this case. 

“Q. Where are they? A. 1 have them here/’ and thereupon 
produced them, with copies of the pleadings, which he stated had 
been enclosed with them. 

Counsel for plaintiffs asked that all correspondence should be in¬ 
troduced, including the replies of witness, whereupon Mr. Darling¬ 
ton stated, that he did not think the replies would throw any light 
upon the purpose for which he was calling for them, as he desired 
to offer them to show the environment under which the witness was 
testifying, and as throwing light upon some of witness' statements. 

Thereupon Mr. Darlington introduced in evidence the following 
from letters signed Kappler & Merillat. addressed to the witness 
Sweney, stating his willingness that opposing counsel might offer 
the whole of the correspondence if they desired, the statements in 
them not to be taken, of course, as proof of anything. 

From letter of March 22, 1907, the following: 

“We are satisfied in this case that once the facts can be had, a 
recoverv for the benefit of all the shareholders can be had in a lame 


amount/’ 

From letter of March 28, 1907: 

“I find that Mr. Parker and certain others bought this ground 
several years before they sold to you and others. The land cost 
them less than a hundred thousand dollars, but 1 am unable as yet 
to give you the exact price. It had a trust of $25,000 on it. Then 
they organized the syndicate of which you became a member on a 
basis of $238,200 for the land, and excluding Mr. Parker’s 
237 one twenty-fourth interest which cost him nothing, obtained 
as a down payment from the syndicate members approxi¬ 
mately $75,000. With this $75,000 of the syndicate members they 
bought the property and paid off the $25,000 trust. Then they 
simultaneously transferred to a stool pigeon and figurehead the 
property and had him execute a mortgage for $160,000 to secure 
themselves notes issued to themselves and had the figurehead at 
once deed the property to your syndicate subject to this $160,000 
trust.” 


From letter of April 19th, 1907: 

“We are proceeding with the matter, and hope to bring it to a 
head before long, having decided practically on suit.” 

From letter of May 2nd, 1907: 

“We have drafted a bill in equity to be filed against Mr. Parker, 
and a meeting is to be held Monday next of persons who have placed 
the matter in our hands. Two of them represent a 1/2 1th interest 
each in the Syndicate, and two others a 1/48 interest each.” 

From the same letter, that of May 2nd, the following: 
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“We will write you after Monday, and after we have an interview 
which will precede our suit, at which we intend to make Mr. Parker 
either answer or refuse to answer certain questions. We further¬ 
more intend to pursue the same course with reference to two or three 
persons for whom we think Mr. Parker was agent in organizing one 
syndicate to float off the burden of a smaller coterie.” 

And the following extract from letter of May 9th, 1907: 

Mr. Parker this morning when we called on him stated that he 
would give us any information he had concerning the present syn¬ 
dicate or the prior one. We examined his hooks and from them and 
from conversation with him learned that there was a syndicate di¬ 
vided into shares of 20, held by about 12 individuals prior to the 
formation of the present syndicate. Mr. Parker was a trustee 
238 for that prior syndicate, but said that he did not know what 
price they had paid the prior owners. That information 
we are getting from the real estate firm that sold the property, they 
going back into their books in order to avoid being joined in the 
action. Mr. Parker stated that after having held it for some time 
some Western people came here and it was proposed to form a svn- 
dicate to take over the property. That syndicate was formed, J. H. 
Norton, of Michigan, interesting a number of the Western people, 
Mr. Parker some of those in this City, including yourself, and Law¬ 
rence Sands the others of this City.” 

from letter of July 26th, 1907, enclosing a copy of Mr. Parker’s 
answer to Mr. Swenev: 

“Tn reading the answer you must read it in the light of the fact 
that Mr. Sands, one of Mr. Parker’s co-defendants is financiallv 
irresponsible and Mr. Parker is endeavoring to throw off the burden* 
on Mr. Sands and the people in Michigan. We already represent 
certain Michigan interests as parties complainant. We* also know 
that, Mr. Parker’s allegations that he paid full value for certain 
shares he bought is untrue for the reason that Mr. Parker instead 
of paying full value, paid about one-third or one-fourth of what 
the shares cost the people whose interests he bought ” 

From letter of Oct, 9, 1907, the following: 

“It is our expectation that your recovery would be the profit made 
by 1 arker with compound interest.” 

From letter of Oct. 30th, 1907: 

“We had a call last week from the attorney for the Norton estate 
He made it very dear he was willing to give us a trusteeship, and 
we think m the end they will not permit Mr. Parker to throw the 

odium on them, but will state the part Parker took in this 
matter.” " 

2:!!) M, M p H ,:RT, LAT: ,i We w0 " ,d ,ike to stafe at that point that 
■11 Pattcr-on either made or intimated a proposition of 
possible settlement that looked on either Mr. Wolf or myself beino- 
a trustee, and we declined it, ' ^ 

Mk Darlington: I offer from letter of March 17th 1908 “Fp- 
cently some Detroit parties, whom we believe represent indirectly 
Parker and the other defendants, have endeavored to buy out the 
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Hills’ interest. We believe it is not unlikely that this may be the 
first tentative step towards ending the litigation by buying syndicate 
interests of the complainants.” 

Mr. Mertllat: Counsel would like to state that they had received 
some letters from Michigan which, perhaps unduly, led counsel to 
believe that some one was endeavoring to communicate, unknown 
to us. with the Hills' interest which we were representing. We sub¬ 
sequently had reason to exonerate Mr. Patterson from the project 
that we thought he might have been behind. 

M itness testified, that the only enclosures accompanying these 
letters, were a copy of the bill, and Mr. Parker’s answer. The cor¬ 
respondence and copies of the pleadings, were his only sources of 
information regarding the case, except what lay within his own 
knowledge. 

He had written rather repeatedly to Mr. Parker, expressing a 
desire to sell his shares. TI is investment in the syndicate had proved 
much more protracted than expected and instead of a profit, lie was 
out his money and interest for seventeen years, but still he never 
took exception to that until he saw Mr. Parker’s answer. 

M itness identified a letter he had written to Mr. Parker from 
Osage. Iowa. May 23, 1007. acknowledging a letter of the 18th inst., 
from Mr. Parker saving: 

“I have received several letters concerning the same matter,, 
during the last few months, and have stated the fact, that T had no 
personal knowledge of the matters on which I understood the pro¬ 
posed action would be based. 

I have been much disappointed with the transactions though, and 
after fifteen years, without any encouraging prospects, T do not feel 
like interposing obstacles to an attempt to close the matter 
240 up one way or another. 

T do not know that there is justifiable basis for the action 
begun: T have been paying interest, for fifteen years though with 
no knowledge of the conditions nor prospects, and want it closed if 
it can be done.” 

He had perhaps, received a copy of Mr. Parker’s answer, July 
20, 1907, though he hadn’t the date in mind, and had written Mr. 
Parker from Osage, la.. Sept. 5, 1907, as follows: 

“I have examined the pleadings; petition and answer; in the 
Marshall Brown Syndicate action. T learn from the answer, that 
I am one of a few subscribers, with whom you dealt directly. 

Of course, I need not tell you that in reading these two papers, I 
have been very greatly surprised. In March last you wrote that 
vou had a party who would buy my share, if T would sell at a cheap 
enough figure, and asking me to name my lowest cash figure. I 
replied, stating mv ignorance of the value,’and inquiring as to its 
value. To that inquiry T have had no answer. 

I learn from your answer in the action referred to, that you have 
been a dealer in the shares, paying cost and interest in some cases. 
With this knowledge, I will say that T will sell to you, oi anjmne 
named by you, for what the same has cost me, including taxes and 
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any other charges, with interest. I shall be pleased to hear from 
you about the matter at a conveniently early date.” 

Tie had also written Mr. Parker, from Osage, la., under date of 
Mar. 31, 1908, as follows: 

“You wrote me in March 1907, about someone buying my interest 
in the Marshall Brown Syndicate: The facts disclosed through 
the pleadings and evidenced in the pending action, are such as to 
induce me to suggest that it would be much more satisfactory to 
me than otherwise, if someone would buy my interest. I am 

241 quite disposed otherwise to join as a party plaintiff, in that 
action. 

If you know of anyone who would buy, and pay what it has 
cost me, with interest, T should be pleased to correspond, or confer 
with them, or with you, to that end.” 

Mr. Parker had not made him any offer for his share in response 
to these letters; the last communication lie had from Mr. Parker, 
was a letter asking him how cheap he would sell, which he had 
produced. Mr. Parker had never answered his inquiry as to its 
value. He had been in Washington prior to 1888 but had not 
resided here except for most of three or four years, beginning hi 
1888. He began his investments in Washington real estate in 1890, 
and made his last one in 1895. Tie was in Washington most all 
the time, beginning in 1888, and was here considerable of the time 
for two or three years after that. TI is only dealing with Mr. Parker, 
prior to this Syndicate was a deposit on a lot on Columbia Heights 
as to which Parker told him, he could not make the title and re¬ 
funded the deposit to him. 

It was his recollection he had talked with Mr. Parker in January 
or February, 1892, and prior to March, concerning joining the 
Marshall Brown Syndicate. He knew he had talked to Mr. Parker, 
prior to March 1, because he knows he had a conversation with him 
about it prior to that date, when he paid the monev to him. Mr. 
Parker at no time had stated who were the owners of the Marshall 
Brown property, from whom the Syndicate was to buy, and witness 
did not think he had inquired whether it was being bought from 
an individual or a Syndicate. He was confident that there was no 
conversation about any Svndicate. 

Q. How distinct is your recollection of there being a contract of 
subscription that you signed? A. My recollection is not distinct 
with reference to that but the impression in my mind is, that I did 
at that time. 

Q. Do you remember the names of any of the other signers? A. I 
have no other recollection with reference to that whatever, I have 
now in mind the names of persons, which he mentioned in conver¬ 
sation with me, who were to become members of the Syndicate. 

Q. Is your recollection clear, that you paid any cash or 

242 earnest money, or evidence of good faith? A. Oh, 1 know 
that I did, my recollection is quite distinct as to that. 

He had paid it to Mr. Parker, he was quite sure, either in cash 
or check. Asked how that came about and whether Mr. Parker 
had asked him for an evidence of good faith on his part, or earnest 
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money, witness said, in what experience he had had here, it was 
the custom to make a payment when the contract was made. 

Q. Please turn your thoughts hack to that time and tell us if 
you can whether Mr. Parker suggested to you that you should make 
a deposit or pay earnest money or give evidence of good faith, or 
in any other manner called on you for the payment? A. Why, ves 
—T have a recollection, of having made a payment of that amount 
and that T entered it on my hook at that time, and when 1 paid 
the balance T find on his letter my own memorandum of the $50 
figured right out of the payment. 

A. 1 think you have failed to attend to the question which is 
whether Mr. Parker asked or suggested the payment by you of a 
deposit or of earnest money or of some evidence of good faith? A. I 
haven't a distinct recollection of what Mr. Parker said at the time 
about it. T simply know that T paid it to him in that way and 
just what he said T do not remember. ITe said that he would take 
the $50 now as a first payment, and call for the balance when the 
organization was completed, that was said in substance. 

Tie was in Mr. Parker’s office and paid it and made bis mem¬ 
orandum of it. and when Parker’s letter came dated about April 
12. witness gave Mr. Parker a check for the balance, less the fifty 
dollars. 

Q. Have you any recollection of that payment other than the 
fact, that your memorandum book shows the item of $50 on March 
1st. and that you are credited with that sum in the final payment— 
have you any independent recollection except what you have in that 
book? A. Yes. I have some recollection of the fact, that I made the 
payment in that way, and mv recollection is refreshed and rein¬ 
forced bv the memorandum, his letter and my memorandum on it, 
as well as the entry on my books. 

Q. A"ou remember doing it as earnest money, or a deposit? A. As 
a payment to be deducted out of the $5,000. 

243 ITe was not sure whether it was by check or cash, but it 
was one or the other. As to the date March 1st, he depended 
on the entry in his book, he would not say he paid it March 1st, 
he depends on the entry on the book. 

Q. Is your recollection, he (Parker) told you he was going to 
take an interest in the Syndicate, any clearer in your mind than 
the recollection that you paid him a deposit? A. Well I cannot say 
relatively, but my recollection is very clear with reference as to that. 

Q. And is your recollection clear with reference to the deposit? 
A. T think it is quite clear with reference to having paid it. 

Q. Refreshing your recollection, isn't this the fact, that sometime 
prior to your taking the interest in that Syndicate, you had made a de¬ 
posit of fifty dollars on certain lots in Columbia Heights, that that sale 
fell through, and that when you made a subscription to this Syndi¬ 
cate, you simply asked Mr. Parker to credit you with the deposit 
you had made sometime before—was not that the way the fifty 
dollars was paid? A. T have a recollection of making a deposit with 
him on a lot on 13th street, but when it was made T do not remember. 
It had nothing whatever to do with this other transaction. 
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He did not think it was the case, that this deposit made at an 
earlier time, had been transferred after the purchase of the lot in 
the prior transaction that had failed. He thought Mr. Parker had 
refunded him the money,—whether it was the same money he after¬ 
wards paid on the Syndicate, he did not remember. The Columbia 
Pleights lot transaction was in his recollection earlier than the Syn¬ 
dicate transaction, but how much he did not know. 

Q. You think either Mr. Parker himself, or some representative 
of his, drove you out to see this Marshall Brown Syndicate 

244 property? A. I think they did. 

Q. The old country seat of Justice Chase? A. I think it 
was so described. 

Q. You saw the seat? A. Yes,—well, perhaps it is a mistake that 
that was his country seat, I am not sure about that. 

He could not remember now, how he got the idea, that it was 
connected with this transaction but he remembered seeing the build¬ 
ing there. lie did not think he had discussed with Mr. Parker in¬ 
vestments in several Syndicates, one of them being the Chase prop¬ 
erty. lie could not account for his connecting the Chase country 
seat, wluch was two or three miles away from the Marshall Brown 
property, with this transaction; he did not know how any mingling 
of them would occur in his mind, but he knew this place was pointed 
out to him, and if the Brown Farm tract was not the Chase Country 
Home, he could not account for the confusion in his mind but the 
Chase place in his mind, was the place that had been pointed out to 
him when he was solicited to join the Syndicate. 

llis recollection was not distinct as to whether it was Mr. Parker, 
or someone Mr. Parker had show it to him who pointed out the 
Marshall Brown property; it was one or the other. He knew Don 
Cameron’s financial standing. He did not know why he did not 
remember no name of the Michigan parties except Mr. Norton, other 
names may have been mentioned to him, and perhaps the fact as to 
his remembering Norton’s, was because his name was signed as 
Trustee in some of the papers. It is possibly the case that Mr. Nor¬ 
ton’s name was the only one mentioned in Mr. Merillat’s letters as 
one of the Michigan persons who procured subscriptions. It was 
still his recollection that other Michigan names had been mentioned, 
though he could not say positively. 

tie thought Mr. Parker had spoken of these Michigan 

245 people as friends of his, though he would not he positive, he 
did not, and could not remember whether Mr. Parker des¬ 
ignated any particular ones as friends of his. lie had made no re¬ 
quest of Mr. Parker to be heard upon the subject of the designation 
of Trustees; he was satisfied with Mr. Parker and supposed it was all 
right. There was that much said about Parker being one of the 
Trustees at least that he expected to be one of them but he knew 
he had expressed himself as desiring Parker as a trustee in case the 
transaction was arranged. lie recalled no conversation with Mr. 
Parker, between March 1st and the date of the call for the subscrip¬ 
tion March 12th, and could not identify any exact date as to a con¬ 
versation before them. He thought he had had two or three con- 
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versations prior to the First of March and on the First of March. 
The conversations may have gone back as far as January but prob¬ 
ably not earlier than February. He had not concluded any arrange¬ 
ment at the time of the first conversation. Asked what means he 


had of refreshing his recollection or establishing the fact that the first 
conversation was not March first, he answered he had a recollection 
of two or three conversations before that. 


On Redirect Examination, witness said, he had never expressed a 
desire to he a trustee himself and could not remember whether 
when Mr. Parker or his representatives, drove him out to the prop¬ 
erty, they traversed other sections of the Country to the North. He 
had seen the place pointed out to him as the former home of Justice 
Chase, who was with him when he was driving there he is not sure, 
and several country places had been pointed out to him when driv¬ 
ing around in the vicinity. 

He rememl>ered being shown this property and the house and 
grounds on it, and it was perhaps not the country seat of Justice 
Chase, but he knew it was this piece of property that had been shown 
him because he had been there a number of times since. 

On Re-cross Examination, witness said, he would not say die had 
driven anywhere with Mr. Parker but it seemed to him he had. He 
could not give any idea of the man with whom he drove as Parker’s 



representative. 


The witness thereupon stated that, when he wrote his letter of 
May 23 1907, stating he had received several letters concerning the 
notes during the preceeding few months and had stated that he had 


no present knowledge — the matters upon which he understood the 
proposition would lie brought, he referred to the letters of Kappler 
and Merillat as produced above, covering the months of March, April 
and May, 1907, and the information they contained. 

Witness stated that he had been told prior to May 23, 1907, by 
the attorneys, that Mr. Parker was a seller to the Syndicate 
246 but he had no knowledge as to the fact until he read Mr. 

Parker’s answer. ITe knew personally, of course, that Mr! 
Parker had not told him that he was a part owner of the land that 
he was getting up a syndicate to buy, about which he was asked in 
the letter of March 28th. Being referred to the letter of April 
19th, that Parker was denying that he was a member of the purchas¬ 
ing syndicate and claiming that he was simply a seller and not a 
buyer, and asked whether he had personal knowledge whether that 
was true, he answered that he had personal knowledge of what his 
understanding was at the time the syndicate was formed. 

On Re Re Direct Examination by Mr. Merillat, witness stated that 
he had no information about there being any prior syndicate to the 
syndicate he joined, until he received Mr. Merillat’s letter, and he 
did not accept that as a basis for absolute belief until he had read 
Mr. Parker’s answer, when he discovered the situation as disclosed 
by it and that he had not understood the matter correctly at the time 
he subscribed to the Syndicate. 

The lot on which he had made his deposit on Columbia Heights 
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was on 13th street, his recollection was that it was the northeast 
corner of 13th and Yale streets, he thought there was a church now 
just east of the corner. 

On Re Re-cross Examination, witness stated to Mr. Darlington, 
that in his letter of May 23, 1907, he had referred solely to the 
letters of .Kappler & Merillat, and his answer saying he had re¬ 
ceived several letters concerning the same matter, and had stated 
he had no personal knowledge of the matters on which he under¬ 
stood the proposed action would he based, he was referring to these 
letters and knew what the letters stated, but he did not know that 
such was really the fact, was slow to accept this statement in the 
letters of Kappler & Merillat as facts, and had a great deal of con¬ 
fidence in Mr. Parker. He was disappointed with the business trans¬ 
action, because it had not turned out as he had anticipated. He was 
willing for the appointment of another trustee, and he did not like 
Mr. Parker as trustee attempting to get him to put the lowest cash 
price on a share and declining to answer a letter inquiring as to its 
real value. He was not pleased over that action, and he did 

247 not feel as he stated in the letter to Parker, like interposing 
any objection to an adjustment but he had not seen Parker’s 

answer at that time. He knew what those letters of Kappler & 
Merillat stated. 

He had at different times written Mr. Parker in reference to a sale 
of the property, and he thought not more than once or twice, about 
a sale of his share. He had once inquired what a share might be 
sold for. 

In stating in his letter to Parker of May 23d, that he did not feel 
disposed to interpose any obstacles to close the matter up one way 
or another, he referred to the suit now pending. Asked if he meant 
that he was not disposed to interpose any obsticle to an attack upon 
Mr. Parker’s integrity and good faith if it would close up the trans¬ 
action, he answered he had felt that Mr. Parker in trying to get him 
to sell, was attempting as trustee to take advantage of him as a mem¬ 
ber of the syndicate, that he was offended about this, and that it was 
not altogether what Kappler Merillat said. He did not refer to 
any other attempt to close the transaction except this suit, he knew 
of no other. 

248 James M. Bell, seventy-one years old. Brigadier General, 
Retired, of New London, Connecticut, testified that he was a 

member of the Marshall Brown Syndicate organized in 1891 and had 
a one-twenty-fourth interest. 

t/ 

Q. Who organized the syndicate so far as your knowledge goes? 

Over Mr. Darlington’s objection that only facts, within the wit¬ 
ness’ knowledge, should be stated, witness answered: 

“I can answer from positive knowledge. The syndicate was or¬ 
ganized by Mr. Myron M. Parker, commonly known as Colonel 
Parker, and Lawrence Sands. 

Objection, unless sources of knowledge are stated. 


19—2592a 
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Asked his source of knowledge and how he came to join the syn¬ 
dicate witness said: 

“1 was stationed at Fort Meyer, Virginia, and had some real estate 
transactions with Lawrence Sands previous to this. He interviewed 
me in his ofiice one day with regard to my taking an interest in tho 
syndicate composed of himself and Mr. Parker, stating, that they 
had purchased the ground consisting of about 1<S0 odd acres in the 
c t^ of ldiers Hon le, that they had paid for it $1,300 an acre 
and that we would get in on the same basis—those who went into it 
would get in on that basis. He also stated that the property was 
worth much more money than they had paid for it, and it would 
he a fine opportunity for me to make money. They expected in a 
couple of years he stated to place it on the market and realize a much 
higher price for it. He then took me—I do not know whether it 
was the same day or not hut within a few days—introduced me to 
M. M. Parker who repeated the same statements substantially to me 
in Mr. Sands’ presence.” 

Q. What if anything was said to you by Mr. M. M. Parker as to 
the terms on which you would go into the syndicate as compared 
with the organizers of the syndicate? 


Objected to by Mr. Darlington as leading and suggestive. 

A. He stated the same thing that Mr. Sands had stated, giving 
the price at which they had purchased the property, $1,300 
240 per acre, and that we would go into it on the same basis. 

Q. \\ hat if anything was said by Mr. Parker as to how they 
held their title or interest in the property, that is, the organizers of 
the syndicate. A. He stated that they had an option on the prop¬ 
erty at that price. 

Q. At what price did Parker tell you they had an option? A. 
At $1,300 an acre. 

Q. Upon whose representation did you join the syndicate? A. 
Upon the representation of Lawrence Sands and M. M. Parker. 


Mr. Bell further testified that no representation was made by 
either Parker or Sands or intimation that they would make any 
profit by the syndicating of the property except so far as they ob¬ 
tained an interest in the syndicate. From the conversation that he 
had with Sands and Parker he was made to believe that they both 
retained an interest in the property. Parker stated as did Sands to 
witness that they were getting up this syndicate and that the prop¬ 
erty was too large for them to handle among themselves and they 
wanted to get some other parties interested with them; Parker said 
nothing to witness as to Parker’s taking an interest in the Syndicate 
except this. His conversation with Parker was prior to his joining 
the syndicate. He had been taken to Parker’s office and introduced 
to Parker by Sands for the purpose of talking over this matter of the 
syndicate. At that time he had no knowledge that less than $1,300 
per acre was being paid for the property by the syndicate organizers. 
He had no knowledge of a less price having been paid for several 
years after the forming of the syndicate. Ilis information gained 
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several years afterwards was from one of the persons interested in 
the property the name of whom he could not now recall. 

He would not have joined the syndicate had he known he was 
not acquiring his interest on as low terms as the syndicate promoters 
were paying for the property. His knowledge of a lower 

250 price than $1,300 per acre was gained by him nearly ten 
years ago at least. He thought his information came from 

Mr. I Aichs. He had had more talks with him than any of the other 
parties. Tie had talked with both the old gentleman and with the 
young Mr. Luchs but could not say positively from which one he 
gained his information. 

Q. Are you certain it was from either of the Mr. Luchs that you 
obtained vour information? A. I cannot be positive although I 
think it was one or the other. 

Q. I hand you a list of the original subscribers and ask if you 
know any other members of the syndicate than Mr. Luchs and if so 
which ones? A. T have met Mr. Lansburgh and I know Senator 
Saunders, former Senator from Montana, intimately, I thought 
there was a Congressman from Tennessee. 

Tie had had several talks with Senator Saunders concerning this 
syndicate. Asked if he had learned anything concerning the orig¬ 
inal price from Senator Saunders witness said his recollection was 
not clear as to the tenor of the conversation with Saunders. It was 
a. good many years ago. TTe had disposed of his interest in the syn¬ 
dicate. Prior to disposing of it he had had frequent interviews with 
Parker in his office in Washington.. The last one was the year before 
he disposed of his one-twenty-fo-rth interest. TTe had asked Parker 
what hope there was of selling the property and told Parker it seemed 
to witness the trustees ought to be able to dispose of enough of the 
property to pay off the deferred trust of $100,000. A\ itness said the 
time for renewing the loan would soon arrive and then the parties in 
interest would have to pay another $1,000 for the securing of the 
new loan. He told Parker he was getting tired of meeting these 
annual payments in the neighborhood of $400, and knew others felt 
the same. Parker said he did not see any immediate prospect 

251 of selling. Witness told him it was his duty as trustee to 
exert himself. Parker replied that he was getting too old to 

do any hustling. Witness then asked him why he did not put it in 
the hands of a younger man, to which Parker made no reply. Wit¬ 
ness said some of the people were getting very tired of holding the 
property so long and had been led to believe when the syndicate was 
formed that it would not be more than a couple of years until they 
could realize on it. Parker said the times had been pretty hard and 
it was hard to handle real estate now. He asked Parker if he knew 
any one who would he willing to buy witness’ interest, that he had 
about $9,000 invested in it and was willing to take $0,000 for it. 
Parker replied he did not know any one who wanted it and said he 
had bought an interest from some old gentleman who lived in the 
west, giving his name, which witness had forgotten, for very much 
less money. Three years ago this summer, or two, perhaps, Parker 
wrote witness a letter from his summer place in Maine asking witness 
whether he still felt like disposing of his interest in the syndicate, 
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stating he had a client who was willing to pay $1,500 for witness’ 
interest. This negotiation finally resulted, witness feeling it was 
that or nothing, in his disposing of his interest for $ 1 , 000 . His im¬ 
pression was he had destroyed the letters, although not quite positive. 
Motion to strike out. it not ap]>earing that the letter is lost. 

Witness said he had no .ihsolute knowledge when he sold that 
Parker personally was buying witness’ share, as Parker s letter said 
lie had a client who would hue it. Objection, on ground no founda¬ 
tion in the pleadings. 

Asked if whether from his t.ilk with Parker witness believed he 


was joining the syndicate on the ground lloor with the promoters 
witness, over objection from Mr. Darlington that it called for infer¬ 
ences and for conclusions and not for facts, that it was leading and 
suggestive, and for apparent purpose of introducing a favorite phrase 
of counsel, not used by the witness, said: 

“T did have that belief, formed that belief naturally from the con¬ 
versation of Sands and Parker leading up to and prior to formation 


of the syndicate. 

On cross-examination by Mr. Darlington witness stated he 
252 had had some previous real estate transactions with Sands, 
that they had been satisfactory and of a character to give him 
confidence in Sands as honorable and reliable and he was prepared 
to accept Sands’ statement in the Marshall Brown Syndicate matter 
as worthv of credence. 

Q. What occasion was there for your being carried to Mr. Parker 
in connection with it? A. Because he was represented as being the 
other person interested with Mr. Sands in the formation of this 

svndicate. . 

q 'Were you told that it was necessary for you to see him in order 

to be admitted into the syndicate? A. Not that it was necessary to 
see Mr. Parker but that it was advisable to talk over the matter with 
them both together. 

Q. Did Mr. Sands tell you that he could not admit you alone or 
take the subscription from you? A. T do not remember that Mr. 
Sands made that statement at all. 

Q. Did you get that understanding from anything he had said r 
A. T did not Take that question into consideration—whether he 
could or not. the svndicate was being formed by Mr. Sands and Mr. 
Parker. Naturally T preferred to have the statements of both rather 
than one. of the formation of the syndicate and of the future profits. 

Although he had confidence in Sands he desired to know what 
the other party in equal interest had to siy and to know something 
of his personality, never having met him before; up to that time 
knew the personality of Sands but not of Parker. 

Q. Who told you Sands and Parker had an equal interest? A. 
Mr Sands represented to me that he and Parker had an option on 
the propertv and that they together were going to syndicate 
953 p T only inferred that their interests were equal—an in¬ 
ference based upon that conversation T had with them con¬ 


jointly. 

Witness said they 


had told him 


that they had an option on the 




MYRON M. PARKER ET AL. 


149 


property and they were going to work together in syndicating it, 
that each had an equal interest in it; lie could not state they had 
said in so many words their interests were equal but he had every 
reason to believe from what they both said that their interests were 
equal. Thinks he has related all that they said. 

He could not say whether it was the same day or the day follow¬ 
ing his first interview with Sands with reference to the syndicate 
that he saw Parker. lie saw Parker very frequently after that as 
witness frequently went to Parker’s office and to Sands’ office. lie 
could not recollect whether after bis first interview with Parker he 
next saw him before he received bis certificate or not. It was pretty 
hard for him to recollect at this time who he met in Parker’s office. 
Parker’s employees occupied the outer office and witness always went 
into Parker’s private office in the back room. Witness said that he 
never conversed with any of Parker’s employees prior to formation of 
\ c a te ti u t in later years did meet his book-keeper when he 

went to pay assessments and perhaps four years ago had spoken 
to him about his anxiety to get out of the syndicate and had told 
him if he knew any one who desired to get into it to refer him to 
witness, giving the same price at which he would sell as he had 
previously given Parker, namely, $6,000. He had repeatedly urged 
them to sell his share. Tie did not regard it as the duty of Parker or 
his office to sell his share, but thought they might do it as a favor. 
He had repeatedly urged them to sell it; had asked Parker to sell 
witness’ interest on two or three occasions and it may have been more. 
Six thousand was the only price he had mentioned in Parker’s office 
at A\ ashington. Is positive be had not discussed with Parker a price 
of $2,000 until Parker had written witness from Maine stating that 
he had a client for the property, he did not remember that in that 
Maine letter Parker stated that a sale at $1,500 without corn- 
254 mission as proposed would be as good as the $2,000 offer 
that had been mentioned, or spoke of a prior $2,000 price. 

Tie knew that Parker’s letter offered $1,500 stating that he had the 
offer of another interest at the same price or very nearly. He had an 
indistinct recollection he had written Parker that lie would not 
sell his interest for less than $2,000—there was something said about 
$2,000—but he did not think it came from Parker but from him- 
^ ■ a 1 \ were closed by Parker paying $1,600 bv 

check sent by Beyer from Washington. 

If he had any communication from Parker by letter prior to the 
one from Parker making the offer it had entirely gone from witness’ 
memory. 

Asked to explain how he should be more clear in regard to these 
early transactions, seventeen years ago, than as to a transaction of 
only three years ago, witness said he did not know why one thing 
should be impressed upon a man’s mind more than another but he 
believed it frequently happened. 

Witness identified a letter which was offered in evidence written 
by him February 28, 1906, from New London to Parker stating he 
will he able shortly to send Parker a check for $112 due on an 
assessment, the letter further saying: “I do wish you could either sell 
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my interest or manage to sell the property. Tt is all well enough 
for those who have an abundance of money to say hold on. W e 
have been holding on for thirteen years and seem no nearer realizing 
now than ten years ago. Some special effort ought to he made to 
sell the property this year, at least for enough to get our money 
back, if not the interest. With your large business connections you 
ought to l*e able to find some one willing to take my interest at a 

price that would make it attractive. 

He could not recall being in Parker's office alter this letter, or 
whether it was in this same year or in 1 HOT he had sold his interest. 
Asked to think, as long as he cared to, about this transaction ot only 
three years ago. and see if he could not recall what led to Parker s 
paying him $1,000 when the Maine letter ottered $l,nO0, witness 
said he supposed Parker paid the ^ 1,000 because witness declined 
to take if 1,500. It was his recollection that he had declined 
255 the $1,500 and then Parker increased it. and that he would 
not have so stated if his recollection had not been distinct 
as to this. If Parker wrote offering $1,500, and. before witness 
answered, telegraphed an offer of $1,000, witness did not recollect 
it 

Witness identified a letter which Mr. Darlington handed him 
dated September 13. 1000 as written by him to Colonel Parker and 
regarding it said that the letter spoke of the telegram, that there 
were telegrams and letters together but he had forgotten he was so 
disgusted with the whole matter. 

In the letter, which was introduced in evidence, General Hell under 
date of New London. Connecticut, September 13, 1000, wrote Mr. 
Parker: “1 have your letter of the 11th instant saying that your 
client has consented to pay commission and that at $1,000 my in¬ 
terest would amount to as much as the otter ot $2,000. Have 
received two telegrams, one saying $1,500 best offer. The second, 
which I presume was sent after your letter of the 11th instant was 
written, says. My client has accepted your oiler at $1,000. Have 
written. 

The amount net to me must be $1,000 all commissions and assess¬ 
ments paid by purchaser. If it suits your client I will sign transfer 
in blank and place the certificates in the National Hank of Commerce 
in New London to he delivered on your order upon payment of the 
amount. 

Hope you are having a pleasant summer. 




—— i — «. — — —i 

Witness also identified the letter written by him dated September 
13, 1900 to Mr. Parker, reading: 

“Your letter reached me this morning after I had written you. 


I will send certificate hv mail to Mr. Lewis Beyer, Jr., as per your 
direction.” 


Witness stated it was his recollection the increase to $1,000 was 
brought about bv the refusal of the $1,500 offered as otherwise he 
did not think Parker would have paid $1,000. 

Witness said he felt morally certain Parker was himself the pur¬ 
chaser as Parker had told him he had purchased an interest 
256 of an old gentleman in the west who expected to cross the 
river in a little while and wanted to have his affairs in proper 
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stage before he died, which were Parker’s own words, for a very 
small sum. This taken with Parker’s indisposition and apparent 
indifference to doing anything with the property caused him to 
believe it was nothing more nor less than a treeze-out game and the 
longer they stayed in it the less they would have. 1 his was the 
main reason he had concluded Parker was his own client so that he 
was not misled about it if Parker were the purchaser he understood 
the situation pretty well. 

lie did not know what efforts Parker had made to sell the land 
but only the results, that they were still paying their assessments 
while other properties not so advantageously situated had been suc¬ 
cessfully handled. lie was referring to properties on Connecticut 
Avenue extended and Fourteenth Street extended that had been 
built upon and sold. He thought the Brown Syndicate land had 
been subdivided, thinks was platted into lots soon after the syndicate 
was formed. Asked whether he had contributed anything toward 
the expense of a subdivision, he answered that he could not say 
whether expenses of the sub-division were included in his assess¬ 
ments or not. The assessments were not uniform, and each call did 
not give notice that it was to pay interest and taxes; they were ir¬ 
regular and sometimes excessive he thought and he had been to 
Parker s office concerning them. I he assessments he thought were 
in the neighborhood of $400 a year. Ilis impression was the loan 
ran for five years and that he had paid at least twice his proportion 
of $1,000 for its renewal each time. He knew they had to pay it 
but whether Mr. Parker, the Bank or someone else got it he did not 
know, fie had the impression it had been sub-divided since its pur¬ 
chase although he was not positive concerning it, he knew it was 
acreage property when purchased, lie had seen the property and 
some of it was salable for building without grading and a portion 
of it was not. He had not said that all of thr other properties that 
had been sold were less advantageously situated. Some of them had 
been less adventageously situated. He did not know the names of 
these sub-divisions but there were some along Connecticut Avenue 
where the grading had been excessively heavy and more so than on 
the Brown farm and there were some deep ravipes along Fourteenth 
Street extended. Many of these had been sold without grading. 

He was referring generally to the territory between Four- 
257 teenth and Seventh Streets. He presumes there are a num¬ 
ber of large tracts in there. He is not familiar with the sub¬ 
divisions. He is not referring to any special tract. 

He had concluded Parker had been guilty of a freezeout game 
because in his interviews with Parker he had never been able to ob¬ 
tain the slighest assurance that anything was being done in the way 
of pressing the sale of the property. He had asked Parker on other 
occasions what he was doing, and what the prospects were and the 
only explanation had been that five or six years ago Parker had told 
him lie had entered into an arrangement with some real estate man 
in Washington to exploit the property. Afterwards he saw Parker 
again to know what had resulted from that arrangement. Parker 
said he was sorry this Mr. Brown, Jones, Smith or whatever his name 
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was had not been able to do anything with the property. That was 
the only special ollbrt of which lie knew ever made by Parker to sell 
the property. He did not know that Parker had been diligently 
endeavoring to effect a sale and had placed the property in the hands 

of a number of real estate dealers almost continuously throughout his 

*/ < ’ 

trusteeship in Washington. Witness had been very urgent something 
be done to free them from the incumbrance at his last interview with 
Parker in Washington and Parker had told him he was too old to 
get out and hustle as he had done. 

Witness said he did not know or at least he could not mention any 
large tracts in the vicinity of Seventh Street extended which had 
been sold or successfully handled since the panic of 1N03. lie knew 
improvement had been going on. 

lie had met the Luchs at their store and his recollection was there 
were other parties who had concluded as had witness that it was a 
freeze-out game. He did not know whether the son had any interest 
in the syndicate. 11 is impression was the father held the certificate. 
He could not approximate the older Luchs' age. It was neither 
Senators Cameron or Vest or Representatives Washington or Mc¬ 
Millan who had told him ten years ago or more that the prop- 
2 o8 ertv was put into a syndicate at an increased price; it was 
either Mr. Luchs or Senator Saunders who had told him and 
according to his best recollection it was Luchs. 

He thought he had paid by check for his interest in the syndicate. 
He did not know whether the check was made payable to Sands, 
Parker or to the Brown Syndicate. The only way he could verify 
that would be to refer to hi> check stubs. Asked, if he understood 
Sand> and Parker had furnished the land or obtained the option, 
whether he would have made payment to Sands alone, he answered 
that he was not purchasing land from either Sands or Parker, he 
simply took an interest in a syndicate that had a purchase in view. 
Sands and Parker had the option and they represented the syndi¬ 
cate. \\ ho he would make his chock payable to, where two jointly 
represented the syndicate 4 would depend entirely upon the under¬ 
standing between Sands and Parker as to who should receive the 
money, and lie knew he did it in a business-like wav, satisfactory to 
them and himself. This statement has no other basis than the fact 
that he made the payment and got the certificate. Sands had told 
him he and Parker had purchased the Brown Farm and had paid 
$1,300 per acre for it or had told him they had an option to pur¬ 
chase* it, he did not remember which—his recollection does not en¬ 
able him to say. He should think it amounted to the same thing. 

He may have heard of Parker before his talk with Sands lie could 
not say as to that. 

Q. When you learned ten years or more ago that they paid $1 000 
an »ere for the property instead of $1,300, what did'vou do? ’ \ 

I did not do anything but kick myself for being an infernal fooi 
for going into it. 

Q. A on knew did you not that if these men had tricked you into 
the purchase upon false representations they were liable for it? \ 
Yes, I suppose I did. * * 
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Q. You knew that Mr. Parker was a man of large means, did you 
not? A. 1 did not know anything about Mr. Parker’s tinanciai 
standing at all, that is, 1 did not know whether he was worth 
$10,000 or $100,000. Had no idea. 

Q. Knowing that he would be liable for a fraud which you now 
say he perpetrated upon you, what steps did you take to ascertain 
his financial responsibility? A. 1 did not take any. 

250 Q. \ ou have testified that you repeatedly requested him 
and that you requested Mr. Beyer to dispose of your interest 
in view of the fact that you had been in it so long a time and wished 
to get out. \\ hat did you say to them about being brought into it 
by misrepresentations on the part of Mr. Parker? A. 1 did not 
say anything to them. • 

Q. To whom did you first make the statement that you had been 
brought in through such misrepresentation? A. I cannot answer 
that question —1 cannot recollect —1 talked with various people on 
the subject but do not recollect with whom 1 first talked about it 
lie had received two letters from the plaintiffs' attorneys who had 
wiitten to him on the matter. Counsel for complainant thereupon 
offered to produce the correspondence if opposing counsel wished 
hut would insist that it go in evidence. Counsel for defendant re- 
phed that if counsel desired to produce the correspondence which he 
(Mr. Darlington) had not called for lie had no objection & will 
agree that it may go in as evidence provided it is evidence. The 
letters were not produced. In his conversation with Parker about 
his duty to exert himself to effect a sale and in which he told him 
that several of the people were getting very tired he did not make 
any reference to the representations on which Parker had gotten 
ini into the syndicate. -These other parties who were getting tired 
were Saunders and the tobacco people. He was under the impres¬ 
sion Lanshurgh was wetting tired. He knew Lansburgh only slightlv 
and knew of Ins feeling more through others than through Tan- 

LuS’ Tic Ind Hlk- ‘’I T TT h T i 110 " ith Saunders and the 

| U L : ,ohs .. su l. S, »K l"i*< a member of the 

syndicate. McMillan was a subscriber but lie, .McMillan never nut 

U[> any money and so dropped out. He had discussed with Saunders 

Parkers alleged misrepresentations but did not know whether 

Sannde^ gave witness the information or whether witness gave i To 

him. None of the old owners of the propertv had told him ft 
were naid 1 p««j floor onn .i. ! * nau tout him thev 

onn -A *V°° per acre. His knowledge that le<s than 

$1,300 was paid came from a member of the syndicate who stated 

.t as a act and not as opinion. He did not learn on, id nllnw 

had obtained their knowledge ' ■ 

260 , Tn an S „ T1 . to Mr Darlington witness said he had had no 


20—2592a 
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Freeman H. Mott, aged 80 years, testified on behalf of 
plaintiff that his residence was partly in W ashington and 
partly in Le Hoy, New York. When in Washington he dealt a little 
in real estate and when in Le Roy he was for a time a partner in the 
drug business. He was not a clerk, as stated in the \Y ashington City 
Directory for 1892, and had no occupation there, except as he had 
stated, lie went to Washington in 1886 or 1887, dealt in real estate 
with Mr. Lipscomb, and had some transactions with Mr. Paul and 
some with Mr. Parker, “none of them very large, two vacant lots 
that I bought.” 

He would drop in Parker’s office sometimes every day or two, 
did not always see him because he was busy in his hack office, and 
witness occasionally went to see Paul. He was not related to either 
of them nor to Rever. Went to see Parker occasionally, perhaps 
once in two weeks, perhaps once in a month. Asked if he was ever 
associated jointly with either Parker or Paul in any real estate trans¬ 
actions. he said, if you would call it jointly, there was at one time 
a lot bought hut it was bought in his name. He paid something 
down and trust deeds were given hack. He presumed if there was 
a profit Parker was to have some. There was not always a profit. It 
would he his impression that in two or three instances, perhaps, 
Parker had shared when there was a profit. Whenever he did 
anything with Parker it was all done in Parker’s office, whenever 
there was anything closed up the statement was made of the sale and 
whatever of the proceeds was coming to witness was credited to him 
on his hooks and afterwards when witness settled with Parker if 
there was anything coming to witness Parker paid him. There was 
some hut how many he did not recall. The transactions were small. 
Witness found a purchaser and the sale was settled in the office. 
The several properties bought were all in his name without excep¬ 
tion. Thinks no one else was interested in the lot the deed to which 
was in witness’ name, except one piece with which the office 
did not have anything to do, and it was not consummated there, a 
Mr. La Duke bought it; on Columbia Heights. Witness had no 


connection with Parker’s office of any kind. Went to his office 
every two or three days because he always had lots on his hooks, and 
more particularly because his young man was always pleasant and 
agreeable. 

Witness had no regular business and dropped in as one 
262 would do who was looking for something lie could buy and 
sell again and make a little money. He had no office of his 
own. If he found a lot in which he thought there was a little money 
and made an arrangement to taka it, the business was done in 
Parker’s office, because witness did not know all the ins and outs 
of a title and had confidence that Beyer would know whether it was 
right. Parker would not share in any of the profits unless if a lot 
was bought and Parker was willing to take part of it then if witness 
sold it afterwards, then perhaps, as near as he can recall, Parker 
did receive some profit. If Parker did have any interest, it would 
appear on his books, not to outsiders or anything of the kind. He 
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did not want it understood that he was operating through Parker; 
lie was not, but was acting upon his own responsibility, and if 
Parker wished any interest in it, he had it. It all appeared on his 
hooks when there was anything. lie would not say positively that 
there were no instances in which both he and Parker were interested 
and in which some name other than witnesses’ was used, but liis 
recollection is that there was not. 


Shown a check of Myron M. Parker to witness dated March 5, 
l*Sb2 for $4,750.00 with the endorsement F. H. Mott and John 
Paul Jones, witness said the endorsement F. H. Mott was in his 
handwriting. 


lie had no recollection of ever having purchased an interest or 
syndicate certificate on the Marshall Brown Farm lying on Seventh 
Street Road. lie kept a book containing a record of all his business 
transactions and had examined his books from his going to Wash¬ 
ington up to 1904 and did not find any reference to such a trans¬ 
action. 


-bJ Asked whether he had had as many as ten transactions in 
which Parker was interested, he answered that he could not 
go back IS or 20 years and tell — he would not state that way. He 
had some knowledge of the matter but could not tell the number of 
transactions nor their dates. It may have been four or five or a 
little more than that number of years in which he and Parker had 
some profit-making arrangement, but he could not say exactly be¬ 
cause he bought some land of him when living in Le Roy. A trans¬ 
action in excess of $5,000 would be to him a large transaction. His 
memory had been pretty good but of late through sickness and other 
things he could not recall things as well as he could once. 

It was probable he had received .the check shown him and had 
endorsed it, but he never had anything in his hands to show the 
transaction if there was any such. Tf he had ever owned a share in 
the Marshall Brown Farm Syndicate he did not recollect it. He 
was never interested in any syndicate that owned some property on 
7th Street or Brightwood Road. If he had ever known John Paul 


Jones he had forgotten it, he used to meet some and just exchange 
the time of day; met them probably in Parker’s office, as witness was 
a man who went into nobody’s office, as a rule, except on business 
matters — would not say it was not his habit to do so, but was not 
making a rule of it. 

He had no recollection of any checks on the Columbia National 
Bank on account of payment on shares in the Brown Farm Syndicate 
made payable to and endorsed by him. He could not recall that 
Parker had ever asked him to buy a share in the Brown Farm Syndi- 
cate either on his own account or on account of any body else, but 
would not say that he had never been asked to take one. He kept a 
book during the time he was in Washington showing his transactions 
and could not find a single place in the book that showed that he ever 
had any interest in the Marshall Brown tract and he had no recol¬ 
lection of ever having had any. Tf Mr. Emmons had ever sent him 
any reports of the Brown Farm Syndicate witness had never gotten 
them. He had no recollection of the matter except he would identify 
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the signature shown him; he perhaps had some at one time. He 
did not know how it came that his name appeared on the 
264 reports and hooks of tlie Brown Farm Syndicate as the owner 
of one share. If a share was ever in his name, or any checks, 
lie should say he simply endorsed them over immediately, because 
he kept a minute of his transactions and wanted his books to show 
everything lie had done. 

0 . Did Mr. Parker ever a>k you to act as his go-between in the 
purchase of that syndicate? A. Now you are going on to one I 
have answered as fully as I could. 1 cannot recollect any transaction. 
I cannot go any further than I have gone. 

Q. Have you received any letters from Mr. Parker, or Mr. Parker’s 
office, concerning the Marshall-Brown tract or suit against Mr. Parker 
within the last two years? A. No. sir, not a word. 

Q. Has anv one seen you regarding it? A. No, excepting Mr. 
Hicks. 

Q. You did receive a letter from me regarding it some months 


ago? A. T did. 

Q. You did not answer it? A. T did not. 

On cross-examination testified that, after receiving Mr. Merillat’s 
letter. Mr. Hicks called upon him. to whom he stated he could not 
recollect anvthing, and that if he got anything to throw light on it, 
he was going to write, and that he would notify him. He wrote, and 
the only reply he ever got was that Pol. Parker was out of town. Air. 
Hicks asked witness some direct questions, witness told him he could 
not recollect anvthing. and that he had not answered Messrs. Kapler 
Merillat because he had been trying to get some information 
that would answer the guestion. Asked whether in his real estate 
transactions he bought himself, or found a purchaser for the prop¬ 
erty. he answered that lie had never acted in Parker s office as a clerk, 
but was doing what little bnsine^ he did on his own account. He 
simply bought propertv in his name and had it sold afterwards to 


some one else. 

TTe had an open account with Parker. TTe had bought some lots 
and had a little monev not used in that transaction and when through 
it. was left on Colonel Parker’s books and when there was any pur¬ 
chase made the matter was closed up in the office, and if there was 
anvthing coming he gave a cheek on the bank where he had an 
account ~ Tf there was a balance to his credit in Parker’s hands, it 
remained till witness called for it. He presumed that if Parker and 
he had any transactions together that Parker furnished his share of 
the money but Parker did not give him a check or anything of the 
kind but the matter was put down on the books. He recollects no 
purchase in his name, to his and Parker’s joint account or for their 
joint benefit. Motion to strike out all witness’ testimony as to his 
dealings with Parker, except as to the check produced. 

On redirect examination witness said that after he would buy the 
property it might be a week or a month or two months before he 
would find a purchaser and some time he could not tell just how 
long it was that the property was carried. 
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265 Ralph L. Polk testified that he was a Publisher, residing 
in Detroit, Michigan, and that he had a share in the Marshall 

Brown Farm Syndicate. lie thought Mr. Norton came to him and 
Mr. Hannan and got them both interested, he was not positive, it 
may have been Mr. Beardsley who had come to him, though his 
impression was, it was Mr. Norton. 

Besides Mr. Norton, he had talked with Mr. Hannan regarding 
the Syndicate. 

He went in mostly on account of Mr. Hannan, he being a friend 
of witness and a townsman of his and in the Real Estate business. 
He could not say that any inducements were held out to him but if 
any were, it was by Mr. Hannan, though he did not know that any 
were. Tie relied altogether on Mr. Hannan’s views. 

He and Mr. Hannan had been in Real Estate deals together before. 
He did not know that he had any knowledge of Real Estate Values 
in the District of Columbia, and as to the value of the Real Estate 
in question, reposed confidence more especially in Mr. Hannan. 
He might have known at the time who were the originators of the 
Marshall Brown Syndicate but if so, he had no knowledge now. 

Q. What if any knowledge had you, that the property you were 
acquiring, or the Syndicate in which you were acquiring an interest, 
was to pay a greater price than that the owners of the property were 
to receive for the same? A. That I do not know. I do not know 
if any representations like that were held out to me. I do not think 
any were held out. 

Q. What if any knowledge had you, that the promoters of this 
Syndicate were acquiring lands for $1,000 an acre and it was being 
put into the Syndicate at $1,300 per acre? A. Well. 1 knew at the 
time, if my memory serves me, that we were paying a larger price 
for it than they paid for it, that the original owners or the 

266 purchasers, promoters of the enterprise had, I understood 
that, I think it was Mr. Hannan who gave me that impres¬ 
sion. 

Q. What knowledge had you if any. that Mr. Hannan and Mr. 
Norton, were acquiring this property at a lower price than you were 
paying? A. T do not know that I had any knowledge. I do not 
remember now that T did know of it, hut T did know that Mr. Han¬ 
nan was making something out of the transaction. That is my 
impression that he was. I supposed that he was making something, 
being in the Real Estate business. 

Q. Is your answer based upon your supposition, or from knowl¬ 
edge that you had? A. No, not from knowledge; just merely my 
own supposition. I would naturally suppose that lie was making 
his commission, that had been customary in all the dealings we had 
together. 

Witness further testified that he supposed Hannan was making 
something out of his efforts to induce others to go in and said where 
he and Hannan had deals together, Hannan had given him to under¬ 
stand that he got a commission too. 

Witness could not remember now, whether that was before or 
after that transaction. 
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He did not know that anything was said in this transaction but 
was nf the impression that Mr. Hannan was participating in the 
profits of the promoters, getting some of the promoters' profits in 
the deal. 

Q. Had von any knowledge that the property was costing only 
$1,000 per acre, and that others were paying $1,300 per acre? A. I 
cannot remember, but mv impression is, that T knew we were paying 
a larger price than the promoters paid for (he property. T was 
given to understand that, if my memory serves me right, that I 
asked the question, and they told me they were putting it in 
207 at an additional price to what we paid for it. TTis impres¬ 
sion is he knew this when Norton and whoever was with 
him came to witness. 

He could not remember whether prior to joining the Syndicate, 
he knew they were paying $1,300 per acre and that parties were 
buying it for only $1,000 per acre. Tie was satisfied when he sold 
with what he got out of it. He had quite a definite recollection that 
they were paying the promoters a larger price than the promoters 
paid for the property. 

Q. Hid you understand that you were paying $300 more per 
acre? I. I could not say how much. My memory is not good 
enough for that. 

Tie had need of the money and had the opportunitv to sell and 
did so. 

On cross-examination witness said that he sold his share to Mr. 
Myron Parker, and identified a letter which was put in evidence, 
dated Detroit. March 1. 1805, signed hv witness and addressed to 
Mr. M. M. Parker, stating: “herewith enclosed you will please find 
lny^eertificate of the property for which kindly remit me draft for 
$1,700, the net amount, as per our understanding. T do not doubt 
but that your anticipation of the future advance in the value of this 
property will be realized.” 

Witness had had deals with Mr. Hannan in Duluth, in which they 
bought and sold, and in Chicago. Mr. ITannan and witness, anil 
his business partner, Mr. Weeks, owned the propertv jointly. * The 
only business interest he had with Mr. Hannan at present was some 
property they still owned in Detroit. 

Mr. Patterson: 

Q. So far as your recollection and understanding go, there was 
no concealment or misrepresentation on the part of Mr. Norton or 
Mr. Hannan to induce you to go into this Syndicate? 

Over objection—that the question called for simpiv a conclusion 
of law. 

The Witness replied: No, sir. 

2 fi 8 Mr. Patterson: 


Q. So far as your best recollection is concerned, you were ac¬ 
quainted with the facts that this Syndicate was organized at the 
time? A. Yes, sir. 

On redirect examination witness said: that he could not remem- 
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ber the price, or how much larger the price was, whether it was 
$300, or $200, per acre, or more the promoters put the property in 
than that they were paying but it was his impression and recollection 
that they were paying more for the property than the promoters. 

Carlton A. Beardsley, attorney but not practicing, of 
209 Detroit, testified: “that he assisted in placing some interests’' 
in the Marshall Brown Farm Syndicate in Detroit. lie as- 
sisted Mr. Hannan and Mr. Norton, lie was in Washington on 
Patent business, when Mr. Hannan, at the Arlington Hotel asked 
if he did not want to become interested in some Washington prop¬ 
erty. Mr. Hannan asked witness over to Mr. Parker’s office and 
witness there met Mr. Parker for the first time, and also Mr. Sands 
and another gentleman. “Mr. Parker told us there were a com¬ 
mission of $300 per acre for all interests that we might place. Mr. 
Hannan and 1 just made a temporary arrangement and on my 
return to Detroit I went to Pontiac and saw Mr. Norton.” In Wash¬ 
ington witness called on Senator McMillan who said it was a good 
investment ; that it was all right. 

He and Mr. Norton held interests together. Mr. Norton said he 
would make inquiries about it. 

Witness further testified that at Mr. Parker's office, Mr. Parker 
and Mr. Hannan did the talking, he thought, and Mr. Parker, knew 
the property, explained it thoroughly. Asked who took the leading 
part in the convention, he answered, “well, now, naturally and logi¬ 
cally, Mr. Parker.” “Our subscription list was drawn at Washing¬ 
ton and brought home here; that is the way we got into the deal,” 

Mr. Parker made the proposition to him as to the commission of 
$300 per acre to cover such interests as they placed. 

Shown a note for $6,295.15, dated April 18, 1892, signed by 
Thomas .1. Buckley and endorsed by witness, for deposit to the 
account of Mr. John D. Norton, witness testified, that when he sub¬ 
scribed for a l/00th interest or $4,000, Mr. Norton subscribed for 
the $10,000 interest. That was his memory. Mr. Norton drew his 
check in Washington for the first payment of himself and witness, 
and when they reached home, settlement was made in Pontiac be¬ 
tween them. Mr. Norton by agreement, deducting from the amount 
of the note the amount of his (Norton’s) first payment and witness’ 
first payment, and they divided the balance and witness endorsed the 
note to Mr. Norton. At the tnme he and Mr. Norton were jointly 
interested in property in Detroit and Chicago. 

Q. Who made the settlements for the stock in the Marshall 
270 Brown Farm Syndicate transaction? A. Mr. Norton, Mr. 

Parker and Mr. Hannan. The settlements were made in 
Washington at Mr. Parker’s office. 

Q. State whether or not any commissions were deducted from that 
$300 per acre? A. Yes, sir, I think Mr. Parker was to receive a 
direct commission of 5% or 10% before any division was to he made. 

Witness said, he did not want to be understood as saying this posi- 
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lively, but he thought it was 10% that should be deducted “on 
account of his (Parker s) oltice expenses, Ac.’ 

It was his understanding there would be a deduction of some sort 
but he was not present at the settlement. Motion to strike out wit¬ 
ness, testimony as to the deduction. 

Q. In tiie conversation witli Mr. Parker, what, if any, statements 
were made by him to you, as to whether or not he would charge a 
commission on this $300 per acre, that each of you were to receive 
over and above the larger price of $1,000 per acre? A. \\ e agreed 
on a commission to Mr. Parker. 

Q. What if anything was said on that point? A. That as Mr. 
Parker had the managing end of the business, tiie expense of those 
things, that he thought a commission to himself before division 
would l>e all right, and we agreed to it. 

Q. \ou meant by that, a commission on the entire gross price at 
$1,600 per acre? A. No, sir, a commission on our commission of 
$300 per acre? 

Mr. Parker named a percentage which he said he thought was 
right, upon the profits that witness, Mr. Ilannan and Mr. Norton 
were to make on account of subscriptions, because of his (Parker’s) 
expenses at \\ ashington but witness could not state precisely whether 
this was 5% or 10%. 

On cross-examination witness testified: that this interview at 
Parker's office was between Mr. Parker, Mr. Hannan, Mr. 
271 Sands and himself, seventeen years ago. 

It was a general conversation in reference to the land, its 
future and its \alue. Mr. Sands said the property was very valuable. 

Q. Ho you not recall the statement at that time, that Mr. Sands 
had an option on this tract from a former Syndicate and had not 
• ^ fill up a subscription list? A. Yes, there 

was a statement to that effect made, hut they were subscribing there 
at W ashington, they had gotten a little over half that had been 
promised and it we could interest parties here* they would be verv 
glad to pay us commission on what we did. Those were statements 
very plainly made. 

ft was part of the agreement that the Western gentlemen should 
have the privilege of filling up the portion of subscriptions which 
had not already been taken. 


Q. I)o you know of any office expenses that were to be connected 
with the matter? A. Nothing, only keeping the books and looking 


after matters down there. It was a matter that we thought was 
right. 

• Q *o Is /° l A r . r r°l le< * tion cl ? ar {,s to what was said about a commis¬ 
sion r A. Quite clear, yes sir. 

Witness never received a statement of settlement, Norton had the 
statement and witness presumed he had seen it. 

Q. Do you recollect whether there was a deduction of any commis¬ 
sion whatever with Mr. Parker? A. I do not know whether he 

theref 0 * U ° F n0t ’ * ^ that was mentione «l at the time we were 
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Q. He was to get out of the transaction a commission on the sub- 
placed by you two? A. Well, of course, all he subscribed. 

O Did I IP <rpt illlvV A I r\r\ rtni 


272 


scription 

Q. Did lie get any? A. I do not know. 

- Q- M asn’t it a part of that agreement, that you Western 
gentlemen should have the exclusive privilege of taking the 
subscriptions? A. 1 think we had exclusive right for a short time, 
but I believe the time had expired, and we were notified by Mr! 
Parker that the subscription list was full. When the list was filled 
that was the end of it. 

Q. Did you have any communication with Mr. Parker between 
the time of this interview at the office, and the consummation of the 
purchase? A. I do not know. There may have been some letters 
pass. Mv impression is, that we had two subscription lists here, one 
with Mr. Hannan here, and one with Mr. Norton at Pontiac. 

Counsel for plaintiffs called upon Mr. Hannan and Mr. Norton 
to produce subscription papers. 

Witness said that lie was in Washington with Mr. Norton and 
Mr. Hannan when the settlement was made of which he spoke at Mr 
Parker s office between Parker, Norton and Hannan, but when the 
settlement was made witness was at the hotel. 

Mr Norton" 16(186 ° f ^ detaiIs of tlle dement, he gained from 

er,^ 1 M, D TT llngt0n *° n bel , lalf of Mr - Parker, called on Mr. Norton 
and .'li. Hannan to produce a statement of the settlement referred 
to by Mr. Beardsley. 

Q. Did you receive any request from any one to come on, and if so 
from whom? A. Mr. Parker I think, notified us to come on and 
dose up and make the first payment on each subscription and the 
subscriptions here were collected in, they were collected by Mr. Nor- 
on and Mr. Ilannan 1 think Mr. Hannan turned his over to Mr 

fall settlement! " ' " ,e "' a11 ’ and Mn Norton »>ade the 

o-o i 9’ " ast,| at request to come on and make settlement made 

2(3 by letter or how? A. By letter, as I understand it. ' ° 

Mr Merillat called on counsel for Mr. Parker, for Mr. Norton mid 
Mr. Hannan, to produce the letter. 

Mr V Nortnn fU " hCr teS '' fiL “ <1 "' !lt "' e cones P ondenc « *»* entirely with 

T| ie first payment on subscriptions included the subscriptions of 
himself, Mr. Norton and Mr. Hannan. 1 01 

« nT. IS Ti r,<m " ,ade S' 10 , ( . irst iwtyment on his subscription and mine 
and Mr. Hannan made his own payment.” 

Q. Was the amount of money that was turned over bv Air Nor- 
on or Mr. Parker as representing the Detroit or Western gentlemen 
the amount that was due, less the commission or profit that you were 
to receive, based on any subscriptions that were made either bv vour- 
self or by persons he could interest? A. The full amount paid on 
the subscriptions was turned over to Mr Parker on 

21—2592a 
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Witness said he assumed that was the way it was done, that it 
was a matter between Mr. Norton and Mr. Parker and that he at 
Washington did not go over tlie settlement. 

lie could not say whether anything was said at Washington by 
either Mr. Hannan or Mr. Norton as to any commission or percent¬ 
age having l>een deducted out of the $300 commission that witness 
was to receive. Mr. Hannan had charge of one of the subscription 
papers and Mr. Norton of the other. 

On cross-examination hv Mr. Patterson, witness said, that he 
thought Mr. Norton had nothing to do with interesting subscribers 
in Detroit, except perhaps I.. C. Stanley. 

Q. Was there any representation by you, or any person so far as 
you know, other than that you were paying $1,300 per acre for this 
property? A. No, sir, our subscription paper was plain, that we 
were subscribing at $1,300 per acre and any subscriber was at 
274 liberty to investigate the property fully before he subscribed, 
and T presume that most of them did. 

Q. What can you sav as to whether there was anything said 
about there being a promoter’s profit? A. Not a thing. 

Q. Was there any statement made representing that you were buy¬ 
ing the property at $1,300? A. 1 do not remember any statement 
being made. 


Air. Merillat: 


Q. Was there anything said to the persons interested, to the effect 
that the promoters were receiving any considerable profit by reason 
of the organization of the Syndicate? A. So far as I know, there 
was nothing said. 

Q. Was there anything said to persons who constituted the mem¬ 
bers of the Syndicate, that the land was being sold by the then record 
owners at $1,000 per acre? A. No, sir, not to my knowledge. 

Q. They were simply told that the price of this land was $1,300 
per acre and that it was considered a good investment? A. That is 
the wav I recollect it. 


Witness said: he did not think he interested any one except pos¬ 
sibly, L. C. Stanley. He did not remember speaking to James T. 
Shaw about it. Judge Baldwin was interested by Mr. Norton. 

Q. Was there anything said on those subscription papers to the 
effect that there was a profit for the organizers and promoters of the 
Syndicate? A. No, sir. 

In answer to Mr. Patterson, witness said: he did not hear Mi*. 
Norton or Mr. Hannan make any statement to any of the subscribers 
to induce them to take an interest. 


275 Air. Darlington: 


Q. Your impression is that the checks for the first payment were 
made for the full amount called for by the subscriptions, being one- 
third of the amounts subscribed at $1,300 per acre? A. Well, 
checks were made for the amount of the first payment, which was 
one-third of the subscription. Those were the terms of the sub¬ 
scription papers. 
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Q. Do you remember whether they were made on the basis of 
$1,300? A. They were subscribed on the basis of $1,300. 

Q. Is that the reason why you think checks were turned in on 
that basis? A. Yes, sir. 

Q- M hat I want to get at, is your source of knowledge whether 
the payments that were made on account of the first installment 
were upon a $1,300 basis or a $1,000 basis? A. I answer a $1,300 
basis. 

Q. Is that the source of your information? A. It was our sub¬ 
scription list that is all. 

In answer to Mr. Merillat, witness said: he knew the payments 
were collected on the basis of $1,300 per acre. 

276 ^ James I. Shaw, 53 years of age, in the Grain Commission 

Business in Detroit, Michigan, testified that he was an orig¬ 
inal member of the Marshall Brown Farm Syndicate, Mr. Norton 
and Mr. Parker, Trustees. 

The father of witness had a desk in witness’ office and was asso¬ 
ciated with John I). Norton of the First National Bank of Pontiac, 
both of them were well acquainted with Mr. Beardsley. His father 
told witness about the deal and they had some talk with Mr. Beards¬ 
ley in regard to it. 

\\ it ness telephoned Mr. ITannan and witness’ father had a num¬ 
ber of conversations with Mr. Norton and in that way witness be¬ 
came interested and invested. 

Witness had been in College with Mr. Hannan, knew him as an 
active Real Estate man in Detroit and thought his judgment of Real 
Estate value should be good. 

Witness had no knowledge whatever of Realty values in Washing¬ 
ton nor had his father. 

Q. What was said to you by Mr. Hannan as to joining the Syndi¬ 
cate? A. I telephoned Mr. Hannan and told him that I had been 
invited to join this proposition, and that I was to take an interest, 
and 1 asked him what he thought about it and if he was going to 
take an interest, be said that he was and that he believed it was all 
right, or that was the substance of it. 

He did not recollect that Mr. Norton and himself ever had much 
conversation in regard to the Syndicate. 

Q. What if anything, did Mr. Beardsley say to you, as to the 
^ ^ ndicate. . TI e was very optimistic as to the value of the prop¬ 
erty and thought that it might be re-sold within a very short time at 
a very handsome profit. 

Q. What if anything was said by Mr. Norton, Mr. Hannan and 
Mr. Beardsley to you, as to their being a promoter’s profit 
‘277 in the organization of the Syndicate? A. Nothing what¬ 
ever. 

Q. What if any knowledge had you that you were paying a 
greater price for the property than the price at which Mr. Nortan, 
Mr. Hannan and Mr. Beardsley, one or all, were in on the deal? A. 
I had nothing to do whatever with anything but the one price of 
$1,300. 
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Witness further testified: that he understood that Mr. Nortan, 
Mr. Hannan and Mr. Beardsley were taking an interest in the prop¬ 
erty from the fact that they said they were subscribers. “I asked 
no questions about any other price. I bad no thought of any other 
price. The proposition was presented to us as a commercial one, 
to be based on (lie property, and wo were proposed subscribers with a 
number of other people, and I made no inquiries and asked no ques¬ 
tions. I supposed, of course, we were to l>e treated all alike.” 

Q. What if any confidence did you repose in Mr. Hannan, Mr. 
Beardsley, Mr. Sands and Mr. Norton, in regard to tbe enterprise? 
A. I had the very highest regard for Mr. Norton always in all mat¬ 
ters of all kinds. My father was more or less an intimate friend 
of bis, and be was an uncle of my most intimate friend in tbe world, 
and his reputation was always above reproach in every way. Mr. 
Hannan stood well as an active Heal Estate man but further than 
that, witness had no particular opinion. 

Witness said that lie first learned the property had lieen sold by 
the owners at the time the Syndicate was being organized, at $1,000 
per acre, when he received a letter from Kappler & Merillat about a 
year and a half ago. 

That was the first intimation of any kind he had. that the pro¬ 
moters had profited by organization of the Syndicate. 

Q. What if any influence, did the fact that Mr. Norton was a 
subscriber and that Mr. Hannan was a subscriber, have in 
278 inducing you to join? A. T would not have subscribed if 

they had not. 

Q. What belief did you have that you were in on the same terms 

they were in on? # . 

Over objection by Mr. Darlington that it called for a conclusion 

witness replied: “Nothing more than if a man presented a business 
proposition to me to go in with him. T would, naturally, expect to be 
in on the same terms with him.” 

If a proposition came to him at the present time to go in at $1,300 
per acre where the price to the promoters was $1,000 per acre, he 
most certainly would not go in to it. 

On cross-examination by Mr. Darlington: 

Q. If it came to your knowledge that the promoters bad bought 
the property at $1,000 per acre and offered it to you at $1,300 per 
acre and that it was worth probably $2,7)00 per acre, you would not 
have hesitated to go into it would you? A. I think a man’s cupid¬ 
ity would probably have let him go in. 

The letter from Kappler and Merillat to witness was called for 
and agreed to be produced. Later the witness stated he could not 
locate it. 
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279 William R. Bates, an employee of the Treasury Depart¬ 
ment, at Flint, Michigan, testified: that he had an idea that 

it was about March 1892, when he became a member of the Marshall 
Brown Farm Syndicate. 

Asked to state the circumstances, lie testified that he made a per¬ 
sonal call on Col. M. M. Parker, at his office in Washington and 
Mr. Parker asked him if he knew the address of Senator James 
McMillan. Witness asked Mr. Parker why and Mr. Parker said 
he had a prospectus of a land deal that he would like to get into the 
Senator’s hands and he would have a copy of it made and sent over 
to witness’ hotel, the Arlington, if witness would forward it to Sen¬ 
ator McMillan without comment, simply stating that it was for¬ 
warded at Col. M. M. Parker’s request. Within a few weeks wit¬ 
ness received a letter from the Senator; written he thought from Ber¬ 
lin acknowledging the receipt of the prospectus, saying he had long 
wanted witness to make some money, that he was familiar with the 
tract and thought it a good purchase and advised witness to take 
a one-twentv-fourth interest, saving that if witness needed financial 
assistance in connection with the purchase, he would back witness. 
On the strength of that letter witness thought he wired though he 
might have written to Col. Parker, telling him he would take a 
one-twenty-fourth interest if the opportunity still existed; and soon 
after the matter was closed. 

Witness testified he had known Mr. Parker a great many years, 
lie thought Mr. Parker stated that he wanted to get the prospectus 
into Senator McMillan’s hands, that he was forming a Syndicate. 

The purpose was he should judge to interest the Senator. Wit¬ 
ness had no conversation with Col. Parker as to the price until long 
after the purchase was made. 

Witness’ purchase had been made on the opinion and judgment 
of Senator McMillan, in whom he had great confidence. 

lie presumed the prospectus stated the price but he could not 
recall it. 

280 The question in regard to witness becoming a purchaser, 
in regard to the price of the land, was not mentioned, when 

he talked with Mr. Parker. Witness was in Senator McMillan’s 
employ and had a great deal of confidence in his judgment. The 
question about witness becoming a purchaser, in regard to the price 
of the land was not mentioned at his interview with Parker. Wit¬ 


ness was not interested, did not expect to be, consequently and 
naturally the matter was not discussed. 

Q. Then as l understand it. you neither inquired nor did you 
have anv knowledge concerning there being a promoter’s profit in 
the organization of the Syndicate? A. No, T had no knowledge, 
but I presumed of course, there would be. 

Upon cross-examination by Mr. Darlington, witness said it was 
impracticable for him to recall the exact language used bv Col. 
Parker, and he could not remember whether Col. Parker said he 
was forming a Syndicate, or that a Syndicate was being formed. 

Q. Isn’t it a fact that when you next saw him, he told you there 
was a profit or something to that effect? A. I have heard some- 
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thing about it, whether it (..me from him or some one else, I do 
not know. 

llis memory was, that the paper he had referred to as being a 
prospectus, was a typewritten document. 

'Witness identified and there was introduced in evidence, a letter 
written by him from Flint, Michigan, July 5, 1907, to Col. Parker, 
in which the witness wrote Col. Parker, that his memory of the 
matter in controversy was as follows: “1 called on you one day 
socially and while there you asked me where Senator McMillan 
was and 1 told you in Berlin. You said you had a prospectus 
which you would send over to the hotel to me and asked me to for¬ 


ward it to him. as 1 did not have his Berlin address with me. 
That day you sent the paper to me and I forwarded as requested. 
Boon after this 1 returned to Detroit and there received a letter 
from the Senator in which he said that owing to the retirement of 
Senator Ingalls he. McMillan, would in all probability be- 
*281 come chairman of the District Committee in the Fall, and 
he did not think he ought to be interested in any Wash¬ 
ington syndicate, etc., etc. He said he was familiar with the loca¬ 
tion of the property mentioned by you and he advised me to take 
a 24th interest in the purchase. 1 at once wired you to reserve 
that interest for me if not already sold, following this with a letter. 
The sale was then made by you to me by correspondence. T have 
an indistinct memory that later when T met you in Washington 
you told me something about the price having been less than 
the amount we were paying, but just what it was T do not now 
recall." 


Redirect examination: 

Q. Was this conversation referred to in this letter of which you 
have an indistinct memory that you were told there was a pro¬ 
moter’s profit, subsequent to your subscribing to and becoming a 
member of the Syndicate? A. 1 have said several times that I had 
no conversation on that subject. 


282 David R. Siiaw, age 80, of Detroit, formerly a lumber¬ 
man, banker, and a farmer and at present a retired farmer, 
testified: that he had been connected with John I). Norton’s Bank 
as a Director and Vice-President of the Bank before Mr. Norton 
was connected with it. Afterwards Mr. Norton was made Presi¬ 
dent of the Bank, and they saw each other nearly every week, 
“were as intimate as any two business-men probably could be very 
well.” Their personal relations were very cordial. They also had 
been in a Railroad Signal Company together. 

He had known Mr. Norton he said, ten years prior to joining 
the Marshall Brown Farm Syndicate, witness being a director of 
the Bank and Mr. Norton President, this their only business rela¬ 
tions when the Syndicate was formed. He knew Mr. Hannan 
prior to 1892 and also Mr. Beardsley. 

Witness had subscribed to a share in the Marshall Brown Syndi¬ 
cate and thought that Mr Beardsley was the first man that brought 
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it to his notice. Knew of, but did not know Hannan personally 
then, lie thought that he and Mr. Norton also had talked together 
regarding the matter. These talks must have been before he sub¬ 
scribed. 

Asked to state what Mr. Norton had said to him, witness, over 
the objection of Mr. Patterson, that the suit was brought against 
the heirs and representatives of Mr. Norton, and therefore, the tes¬ 
timony was incompetent, said: “I would not like to say, that 1 had 
any particular talk with Mr. Norton in regard to it. The thing 
was brought to my notice more particularly by Mr. Beardsley, and 
he told me who was going into it, and the amount they were going 
to take.” 

Mr. Beardsley said, he thought it was a big thing. That Mr. 
Norton was one of those going in and it seemed to him that Judge 
Baldwin took an interest in it at the time. Witness knew that 
Mr. Beardsley opened the matter to him, and witness, who was con¬ 
nected with the Muskegon National Bank of which C. T. Hills 
was President, wrote a letter to Mr. Hills, describing the land as 
he had heard it, and the price. 

283 “I recall one thing distinctly that Mr. Beardsley said that 
Senator McMillan had been consulted about, and decided 
it was a very good purchase, but that he could not take any interest 
in it, owing :— the position that he held as virtually mayor of 
Washington. At any rate, I wrote to Mr. Hills, telling all these 
things to him, and asked him if he would like to subscribe, and 
if he would take $10,000 in it, I would take $10,000, if he would 
advance my part, he to hold my share as securitv, and that was 
consummated, the arrangement with Mr. Hills was made, and he 
paid his own advance money and mine, and held my share until 
a certain time, then I turned it over to him, so that I had no fur¬ 
ther interest in it and never have had since.” 

Q. What if anything did Mr. Beardsley say to you as to whether 
Mr. Norton or Mr. Hannan would become members of the Syndi- 

V 

cate? A. 1 cannot tell about that. 1 think 1 understood though, 
that they were—yes, 1 think that Mr. Norton was going to buy an 
interest in it. 1 am not sure about Mr. Hannan. 


It was not very long after Mr. Beardsley talked to him that he 
subscribed. Asked if he saw Norton between the time lie talked 
with Beardsley and before he joined, he answered that he pre¬ 
sumed he did. Asked whether he was in the habit of seeing Nor¬ 
ton, he answered almost every week. There was only one price 
that he ever heard of and as near as he could remember it was 
$1,300 an Acre. 

Over objection by Mr. Patterson, that the question was leading, 
and also that it was immaterial and incompetent because it did 


not ask who made any such representation, witness was asked 


Q. What if anything was said to you to the effect that the price 
the sellers were to receive from the promoters of the Syndicate, 
was $1,000 per Acre only? A. Not one word of any price in any 
shape or manner. 
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Q. Did you at any time talk to Mr. Norton either before or 
after joining the Syndicate, regarding the Syndicate and 
284 its affairs? A. 1 recollect that Mr. Norton went to Wash¬ 


ington and they got a Real Estate man, drove around and 
priced different real estate in Washington, without making matters 
known, as I understood, and then the Marshall Brown tract—and 
when he came to that tract, the man said: “There is a good piece 
of property; it will he worth a lot of money some day.” And 
Mr. Norton when he came home told witness, he had a good 
notion to pull up stakes in Pontiac, go to Washington and look 
after it. This was after witness had joined the Syndicate. 

lie did not remember to whom he had made bis subscription 
payment, nor whether it was in the form of a check. 


Q. State what if any statement Mr. Norton made you, to the 

effect that the sellers of the land were to receive $1,000 per Acre 

only? A. Not one syllable of any such thing. lie bad everv con- 

• • « «/ 

fidence in Mr. Norton as a strict, upright business man. 

11 is first knowledge or intimation that the promoters of the Syn¬ 
dicate had profited $800 per Acre by interesting himself and other 
shareholders, came a few days ago. Asked if the knowledge was a 
surprise to him. he replied: “it was a surprise to me, sure.” 

His relations with those in it were such he did not think such a 


thing could be possible. Asked what confidence be bad in Mr. 
Beardsley prior to joining, witness said: “That is rather difficult 
to answer. I can answer it in Mr. Norton’s language, that he 
was the damnedest liar in America: you could not put him down.” 
This was not exactly the view witness bad of Mr. Beardsley before 
joining the syndicate: Ik* was a schemer, into many things, that he 
had the utmost confidence in. but one had to weigh it if he he told 
them anything. 


Q. In whom did you have confidence that you knew as a mem¬ 
ber of the ^Syndicate? A. One of them was Mr. Norton, the 
285 other one was Judge Baldwin. I think he was in it; the 
other one was Mr. Hills, a strong, good, business-man. 

At the time he joined he had no knowledge that Mr. Norton’s 
shares had not cost him $1,800 per Acre but had been paid for 
largely by securing subscribers to tbe Syndicate at $1,300 per acre, 
whereas the price to Mr. Norton was $1,000 per acre, this testimony 
being objected to as incompetent, immaterial and the questions 
leading. 

lie could not tell whether before he paid his money, be had any 
talk with Mr. Norton regarding tbe matter because as be recalled it, 
Mr. Hills paid witness' money. “It is years ago. It is something 
that is out of my mind entirely.” 

Asked whether or not there was a subscription paper, he said he 
did not remember but thought there was a list of some kind that 
was to be subscribed. He did not remember whether there was a list, 
but he must have bad knowledge who was subscribing at tbe time. 

He should say that he would not have joined the Syndicate, had 
he known the promoter’s price was $1,000 per acre. Objected to 
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as incompetent and immaterial. Tfe did not think that Mr. Norton 
had visited Washington prior to the formation of the Syndicate. 

Their relations were such that he should think if Mr. Norton had 
made such a trip to Washington, he and witness would have talked 
it over. 

Q. You would he loath to believe that an old friend and business 
associate of yours could he organizing or could be a party to the or¬ 
ganization of a syndicate and of securing you as a subscriber at a 
higher price than he was paying? 


Objected to as incompetent and immaterial, and because the wit¬ 
ness has not stated that he was invited to join or interested in the 
syndicate by Norton. 


A. I certainlv would not. 

«y 


On cross-examination, witness testified: he could not tell how long 
he continued to be a member of the Syndicate. Mr. Hills who held 

i • • it. 11 -« n ii .i il n • « i -w -w 


«y 

his interest as collateral had finally taken all of witness’ share. He 

1 / 

did not have a distinct recollection of when he subscribed but did 

* i • i i i . • . i . i * i \ ii i i 


have a distinct recollection that Mr. Beardsley was the one who 
first talked to him and obtained his subscription. He should say 
decidedly that lie went into it through Beardsley’s representations. 
It was after his talk with Mr. Beardsley, he had written to Mr. 
Hills. 


286 He had no distinct recollection of any talk with Mr. Nor¬ 
ton about the syndicate until after he had subscribed. 

Judge Baldwin and Mr. Beardslev had their offices in Detroit 
together and Mr. Beardsley was known as a promoter. 

On re-direct examination, witness testified: he thought Judge 
Baldwin was the attorney for Mr. Norton’s Bank whenever they 
needed one and Mr. Beardsley was a sort of law clerk in Mr. Bald¬ 
win’s office at this time. 

On re-cross examination, witness said: he thought Mr. Beardsley 
had been admitted to the bar and was practicing law in 1892 and he 
thought had been in the business of promoting for a number of 


years. 

On re-direct examination, witness testified: he could not recall 
particularly anything Mr. Beardsley had promoted prior to 1892 
but either before or subsequently. Mr. Beardsley had bought a large 
tract in Detroit and Mr. Norton had backed him up. He knows 
nothing else that they were jointly interested in, and thinks now that 
was subsequent. 

Plaintiff’s counsel again called for production of the subscription 
list, which had been called for a couple of weeks previously, to which 
Mr. Patterson replied: 

“I am sure that T have that, hut T have not had time to look for it. 
I thought that we would put that in when we put our proof in.” 

And Mr. Patterson moved to strike out the testimony of James T. 
Shaw with reference to any dealings or conversations with John D. 
Norton as incompetent under the provision of the District Code. 


22—2592a 
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287 Louis C. Stanley, Attorney, aged 54. of Detroit, testified: 
that prior to joining the Syndicate lie was acquainted with 

Mr. Norton. Mr. Hannan and Mr. Beardsley. Eight or ten years be¬ 
fore joining the Marshall Brown Syndicate he had been interested 
in a subdivision of lots with Mr. Hannan in Detroit. He knew Mr. 
Beardsley at least four years hut as a neighboring office tenant and 
made an investment in the West at Mr. Beardsley’s solicitation. ITe 
had been acquainted with Mr. Norton as one would he acquainted 
with a near-by Banker, since 1883-1885. He had not l>een inter¬ 
ested previously in any business ventures with Mr. Norton. 

Witness testified: that he went into the Syndicate entirely 
through the representations of Mr. Beardsley whom he met one day 
and who said: “That he had just been in Washington, and he had a 
chance to make an investment in a tract of land, which he called 
Marshall Brown. ITe mentioned Petworth at the same time; and he 
said that the Marshall Brown tract could he purchased for $1,300 an 
acre, and that Don M. Dickinson, our fellow citizen, who was often 
in Washington, a Cabinet Officer, would place it at $2,000 per acre. 
Either then, or shortly after, he said that Mr. Hannan was interested 
in it. and 1 think he probably mentioned Mr. Polk, though T won’t 
be certain about that. At any rate. T knew Mr. Polk, and if he men¬ 
tioned Mr. Polk. I recognized the name very favorably. 

Whether 1 am truthfully giving you what occurred at the first 
conversation. T do not know. We had several interviews, but T find 
by looking at a notation on the 0th day of April. 1892. that T went 
and sent $3,333, and made the initial investment.” 

Witness said that he found in his letter book, which contained 
the impress of letters he sent, that on April 0th, 1892, he wrote as 
follows: 

288 “John D. Norton, E^q., First National Bank, Pontiac, Mich. 

Dear Sir: I send you herewith New York draft for $3,333.34. 
#91709, as my subscription to Marshall Brown Syndicate. Please 
acknowledge. 

Yours, L. C. STANLEY.” 


Witness said he kept a book of original entries at this time and 
from page 104 of the Cash Book, there was offered in evidence the 
following: 


“Marshall Brown Syndicate, 
at Ranter’s Bank, and paid 
$6,666.60. $10,000.” 


1892, Detroit, April 6th. 
in cash, $3,333.34. 


Borrowed 

Subscribed 


Witness said: that he had taken a one-twenty-fourth interest and 
his subscription was $10,000 of which lie paid one-third down. 

He did not think he had subscribed on a subscription paper but 
had probably agreed to subscribe. The form of the agreement was 
verbal; witness knows of nothing else. He doesn’t think that he 
subscribed on a subscription paper. 

Q, Wh at if any statement or representations were made to you as 
to the terms on which the persons joining the Syndicate would 
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enter the same. A. T do not recollect any representations at all. We 
could get the land at $1,300 an acre as I understood it. 

Q- ^ hat it anything was said as to the reason for forming the 
Syndicate? A. Mr. Beardsley was in Washington and learned of a 
tract of land, which the owners were willing to sell for part paid 
down and part carried on the land by deferred payments, and there 
were a whole lot ot \\ ashington people who were doing considerable 
bidding; but the chance was open to Mr. Beardsley and some 
that thought they would subscribe with him to take some of 
it, that if 1 saw tit to join with them that T could be one of 

those.” 

1 pon being asked what was said as to who were getting up or 
forming the Syndicate, Mr. Darlington objected to any conversa¬ 
tion not in Mr. Parker’s presence and Mr. Patterson, to any answer 
that did not state who made the statements. 

M itness himself stating: “I feel like making the further objec¬ 
tion that it is a long time ago; but I will answer as well as I can.” 

A\ itness said: “Mr. Beardsley made any statements that were 
made. He said that he and Mr. Hannan were in it, and that Mr. 
Norton was in it. T think he said a man named Parker in Wash¬ 
ington was to be trustee. T won’t be sure when T first learned of 
Mr. Parker’s name. It is hard for me to sift it out as to the time, 
whether T learned it at the same time T learned of the entire thing, 
or whether T learned of it later.” 

Witness said: lie did not think he had any talk with Mr. Norton 
prior to subscribing but did have a talk not long afterwards and 
he was very much confirmed by what Mr. Norton said of the money 
value of the land. Objection that the testimony was incompetent. 
Norton being dead. 

Q. How did you come to write to Mr. Norton and not to Mr. 
Beardsley in forwarding your subscription? A. For the reason 
that Mr. Beardsley said that Mr. Norton was handling the money 
and it would be sent through him. 

Q. What if anything did he say about the connection of Mr. 
Norton with the matter? A. As one of the subscribers—I think 
Mr. Norton was taking three times as much as I was taking, and 
that he would send mine on for me and get my certificate. 

Q. How if Mr. Beardsley was the only one interested did it hap¬ 
pen you did not send vour subscription to Mr. Beardsley? A. Mr. 
Beardsley was here in Detroit or between Detroit and Pontiac and 
was as often found in Pontiac as in Detroit in those vears I be¬ 
lieve. 

200 Q. Did you talk with Mr. Norton about joining the Svn- 
dicate? A. Yes, sir. 

It was agreed that the previous objection should be considered as 
entered to all the testimony. 

Witness said: Air. Norton stated that he had been in Washington 
and had spent about a week there and had compared this land 
with other lands situated about the same distance from the center 
and that it was a very promising investment. He used the word 
‘conservative’ as witness recollected. 

Witness had not the slightest memory who called on him for his 
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first, subscription but thought it was Mr. Beardsley who notified 
him when and where to send it. 

Tall was made upon the Norton estate to produce the letter press 
hooks and correspondence to Mr. John P. Norton for March and 
April 1892. 

Q. What if any statement was made to you and by whom, as to 
the price at which all who were subscribing would go into the Syn¬ 
dicate? A. There was no representation as to the price at which 
all could go in. T learned that 1 could get it for $1,900 and T 
went in. 

Witness stated that Mr. Beardsley was a purchaser like himself. 
Witness did not understand that the title was in Beardsley, and, if 
he learned of other names, he had forgotten them, “except that the 
title was to be transferred from the then present owners to this 
Syndicate in question.” 

Q. What if any knowledge had you and what if any statements 
were made to the effect that the price by the sellers of the land 
would 1 >e less than $1,800 per acre? A. t don’t recollect that any¬ 
thing was stated on that subject. 

Q. What if anything was sai<1 to the effect that the promoters 
would make a profit by the organization of the Syndicate, that is 
hv securing the land at a less price than you should pay 
291 for it? A. Nothing was distinctly said about that that I re¬ 
call. I did not ask any questions about that. This man 
TTannan was a Beal Bstate man and I supposed there were real 
estate men in Washington handling it. T don’t know about that 
at all. 

TTe did not know until he received a letter from Mr. Merillat 
that the land for which he was subscribing $1,800 per acre had 
been bought at a considerably lower price and then turned over 
to the Syndicate at an advanced price. 

When he ioined he knew nothing about the sellers receiving 
considerably less than $1,800 per acre. “T did not go hack of the 
$1,800 at all in my own mind.” 

Q. What if anything was said to you at any time in any con¬ 
versation with Mr. Norton to the effect that the land was not costing 
the promoters $1,800 per acre but that tlwt they were making a. 
profit by means of organizing the Syndicate? A. T don’t recollect 
anything whatever. T don’t recall anything being said bv Mr. 
Norton on that subject. T was a member of the Syndicate T think 
before T saw him at all. 

Witness further testified: that oue of the first things said to him 
about the Syndicate, “was that Mr. Norton would be our Michigan 
trustee.” 

Mr. Beardslev made that statement to him and that he thought, 
which he had forgotten before, explained why he sent his subscrip¬ 
tion to Mr. Norton. 

TTe thought he subscribed within less than a week after Mr. 
Beardsley put the matter to him. 

Q. Did you have any talks with Mr. TTannan before joining or 
putting in your money into the Syndicate? A. T think T did. 

Q. T understood you to say a few minutes ago that you did have 
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talks with TIannan before joining or {Hitting your money into this 
Syndicate in question? A. Yes sir 1 think 1 did have talks with 
him. I think Beardsley referred me or spoke of TIannan in the 
way of reference. I think T sought out the reference. 

Q. What if anything was said to the effect that the property 
was being bought by the promoters of the Syndicate for less than 
$1,300 per acre, that the organizers were making a profit? 

292 A. That subject was not mentioned by Mr. Hannan. I, 
myself knew something of the general situation of the land. 

Q : Bid he say anything to you to the effect that the sellers were 
receiving less than the price at which you were subscribing? A. No, 
sir, T do not think so. 

On cross-examination by Mr. Darlington, witness said: he was not 
acquainted with Mr. Myron M. Parker at that time and Mr. Parker 
had not the slightest connection with his investing. 

293 Louis Gans, of Gans Brothers, Baltimore, Maryland, pro¬ 
duced the private ledger of Gans Brothers, which he stated 

was kept by W. 0. Meyer, then bookkeeper and now confidential 
man of the firm. A great many of the books had been destroyed in 
the big Baltimore fire, but this private ledger had been found after 
the fire. From it there was introduced in evidence the following: 

‘‘Private Ledger. G. Bros. 

1892. Brown Farm Svndieate, 1/48 int. 

(8. Bieber) MARSHALL BROWN. 


July 21. 


To cash. 305.$1,092.49 

1st payment ...$1,000.60 
90 days int. 25.83 “ 


The witness said that the figure- 305 referred to the cash-book 
which they had been unable to find after the fire. 


Charles Gans testified that he w\as an umbrella manufacturer; age 
59 years; and was a member of the Marshall Browm syndicate. He 
produced a paper, partly burned, which he said was the original 
certificate in the Marshall Browm syndicate, which they had found 
after the Baltimore.fire in a safe with a few r other papers. The cer¬ 
tificate was put in evidence. Tt was numbered 20. recited that it was 
a l/48th interest, and further said: “That Myron M. Parker has 
contributed and paid in towards the purchase of said land the sum of 
$1,000.00/’ The certificate stated that it w'as issued June 4, 1892, 
and was signed as follow's in the handwriting of the persons w'hose 
names w’ere given: 

“Myron M. Parker. John D. Norton, Trustees. 

“Mvron M. Parker, LTolder.” 

294 On the back of the certificate appeared the following en¬ 
dorsement : 
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“Washington, D. C.,-, 189--. 

“For value received — hereby transfer and assign unto Charles 
Clans all mv interest in and to the within mentioned certificate and 
do herebv direct Mvron M. Parker and John 1). Norton, trustees, to 
issue to said---a new certificate in lieu thereof. 


“Given under my hand and seal this — day of-A. D. 189-.” 


The foregoing assignment bore the signature “Myron M. Parker” 
and was witnessed by Lawrence Sands. 

Also the following: “The within named certificate in the name 
of Charles Cans having been paid for by Charles, William and Max 
Cans jointly, is the property of the aforesaid three parties. Witness 
mv hand this 10th dav of November, 1892, Charles Cans.” Witness, 


TT. Meyer. 

A letter was then offered in evidence, as produced by witness, 
dated October 24, 1892, addressed by Myron M. Parker, trustee, to 
Cans Brothers, saying, in part: 

“On the statement of Mr. Samuel Richer that he represented you 
we delivered to him last week a certificate representing l/48th in¬ 
terest in the Marshall Brown syndicate. Will you kindly own 
receipt of this certificate to me?” 


The letter further stated that certificates were not issued to firms, 
but would be put into the name of Charles Cans if forwarded to the 
trustees for that purpose. 

The re was also introduced in evidence the following receipt pro¬ 
duced by the witness: 


“Office of Myron M. Parker. 


“Received of Charles Gantz, one hundred dollars, assessment for 
interest due on deferred payment on l/48th interest in Marshall 


Brown. 


MYRON M. PARKER, 
Per B.” 


At the bottom was the following: 
“Paid on October 18th, 1892.” 


Witness stated they had made a diligent search, but these were all 
the papers connected with this matter they had been able to pro¬ 
duce. 

295 Asked to state fully how he became interested in the syn¬ 
dicate, he replied: “Well, 1 became interested in the Marshall 
Brown property, and in others, through Mr. Samuel Bieber. Mr. 
Samuel Bieber—well, it is not necessary for me to bring it in that 
way. Unfortunately for me, a few things did not pan out all right, 
among others, this here Marshall Brown property, and he is the 
one—through him I got interested.” 
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Bieber was the husband of one of his cousins. 

Oyer the objection of Mr. Darlington to any statements not made 
in the presence of the defendants, which it was stipulated should 
apply throughout, witness said that Bieber interested him in this 
piece of property like he had interested him in others, and wanted 
him to make some money as he had in other cases. The matter was 
one many years ago, but as his recollection serves him Bieber offered 
Iiim a share in the syndicate and gave him to understand that it was 
on account of his being connected in the family that he would put 
him in, making it appear to witness that it was something not easy 
to procure Bieber told witness that he could put quite a few people 
in the syndicate in Washington, but as witness was related to him 
and blood was thicker than water he wanted witness to make the 
money instead of people not connected with him. 

Q*. Hid } ou see any person other than Mr. Bieber before you 
went into it, and if so, whom, and state what occurred. A. I don’t 
remember having seen any one before. 

“Q. I mean before you finally joined the syndicate. A. Oli as 
near as I can remember he took me to a Mr. Parker; that is the best 
of my recollection. ITe took me to Mr. Parker and told Mr. Parker 
t' 10 * wanted me to get a share of that syndicate, and it 
2J(> seems as near as I can remember, as if this share was about 
the only share that was left, inasmuch as that I didn’t get it 
easily; it was after some little persuasion on the part of Mr. Bieber 
with Parker, as near as T can remember, that I finally got it.” 

Witness said that he could not remember the words of what was 
said, but that it took some little persuasion for Bieber to get this one 
share, and it appeared to witness as if that particular share was 
probably intended for some one else and it was through Bieber an- 
pealing to Parker that he got it. 

Asked what Parker had said in substance, he replied that be could 
not. remember anything more than that Mr. Parker yielded to Mr 
Biebers request after some little talk and persuasion' 

“Q, How did you come to go to Parker? A. I don’t remember 
that. All that I do remember is that in order to get this <hare 
Parker had to he seen. 


“Q. Had you subscribed to the share before you were taken to Mr 
Parker? A. To the best of my recollection I did, but I will not be 
positive. 1 would not like to say that positively, but T think the 
whole transaction was done at one time. I didn’t receive the certifi¬ 
cate, but simply contracted for it then and there.” 

As nearly as he remembered, they had not paid for the certificate 
until they got it. lie thought it was paid by note, and that the 
books would show that. Tie didn’t think that Mr. Parker said anv- 
thing, but Bieber told him quite a few prominent Members of Con¬ 
gress and Senators were interested, and that it would become a verv 
valuable piece of property. He could not remember anythin** that 
was said as to the terms on which witness was subscribing as"com¬ 
pared with others. 

297 At the time he did not know that the sellers were receiving 
a less price than the persons who had put up the money to 
organize the syndicate were paying. He had no knowledge of that 
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until recently, what he heard only recently. He had the most im¬ 
plicit confidence in Bieber at the time. Asked whether he would 
have gone into it had he known the sellers were selling it for $1,000 
an acre and the buyers were paying $1,300 an acre, and the profit 
going to the middlemen he answered that he probably would not; 
that of course he did not know what he might have done, but lie 
did not think he would have gone in. 


There was produced by counsel for Mr. Barker and put in evi¬ 
dence a letter-press copy of a letter dated November 0, 1892, ad¬ 
dressed by Myron M. Barker to Clans Brothers and reading as fol¬ 
low's : 

“Some weeks ago we wrote you asking if you had received the 
certificate in the Marshall Brown Syndicate' for l/48th interest. 
1 his certificate stood in my name, and was delivered to Mr. Bieber 
as requested by you. Will you kindly advise us whether or not 
you have received the certificate?'’ 

Witness said he could not remember this letter and that Mr. Meyer 
attended to all details of business matters for the firm. 

“Q. What if any knowledge have you of Mr. Lawrence Sands 
in connection with your acquisition of a share in this syndicate? 
A. I don’t remember him. I did everything I possibly'could to 
center my thoughts on a man by that name. Some nights l lay 
awake to think it there was a possibility of remembering a man by 
the name of Sands, and I couldn’t remember under any con- 
298 ditions; 1 couldn’t remember a man by that name. 

“Q• Have you any recollection of seeing Mr. Sands in 
connection with your joining this syndicate at all. A. To make 
it absolutely positive, so that 1 could state under oath when my testi¬ 
mony w r as taken. I made up my mind to be as Mire as sure could be, 
without a doubt. I went out to Rockville and met Mr. Sands there— 
was introduced to him. Neither he nor I remembered each other or 
that we had ever seen each other.” Objection to any statement of 
what Sands remembered, and that this should be proved in some 
other way. The witness further testified that the certificate had been 
in possession of his firm, in Baltimore, until recently. 

On cross-examination, witness said 1 < years had elapsed since he 
had subscribed for the share, before his recent interview with Sands, 
lie was generally told his appearance had not changed, except that 
his haii had gotten white, but bis facial expression was verv much 
the same. His beard and hair now were pretty white, but at that 
time they were mixed, white and black. There was very little dif¬ 
ference in his weight. He did not wear glasses then and did not wear 
them constantly now*, only on occasions. ITe had been wearing 
them to-day. Tie could not remember how long an interval there 
was between his first interview with Bieber in regard to the Marshall 
Browm syndicate, and his paying for the certificate. It was not very 
long. He would not like to swear it was not six months In¬ 
dependent of the books, he did not know it was paid bv notes but in 
those years he did a great deal of traveling on the road and pay¬ 
ments w r ere made through their confidential man, Mr. Meyer. As 
near as he remembered, they were made by notes, but he did not 
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remember seeing any of the notes. All he could say would be from the 
1802 record on the book, lie could not remember the time 
200 elapsing between making the first payment and getting the 
certificate; his best recollection was it was shortly after, lie 
could not say the time when Bieber took him to Parker, except that 
it was before the certificate was issued. Jlis books show a payment 
of $1,602.44 on July 21, 1802, of which $1,666.66 was the first 
payment and $25.83 was 00 days’ interest. 

“Q. Do you know whether or not at that interview Parker was 
reluctant to give up the certificate? A. It seemed that way to me. 
lie was hesitating a little, because it seemed that it was promised to 
somebody else. I can’t remember the incidents, except there was a 
little hesitancy on the part of Mr. Parker having me to receive that 
48th interest. lie hesitated some.” 

“Q. And you. or Mr. Bieber for you, urged that you were en¬ 
titled to it and should receive it, did you not? A. Mr. Bieber, on 
account of the relationship and friendship that he bore to me, 
wanted me to be a shareholder in the syndicate, because it would make 
a good deal of money for us. 

“Q. But is it not a fact that at this interview with Parker, either 
you or Bieber, or both of you, insisted that you were entitled to 
the certificate, that you had subscribed for it and were entitled to it? 
A. T can't remember that.” 

Witness said he could not remember the particulars, but it seemed 
as though somebody else had made a bid for it, and that it was 
through the influence of Bieber he came into possession of it. 

“Q. Is it not a fact that Parker claimed that he himself was 
entitled to it? A. I don’t remember. 

“Q. And Mr. Bieber urged you to subscribe for it? A. I don’t 
remember that.” 

300 Being referred to Parker’s letter of October 24, offering 
to put the certificate in witness' name if he would forward it 
for that purpose, and asked if he had ever done that, he answered 
that he could not remember. Asked if. tho’ costing $1,000 per acre 
and being sold for $1,300, he would not have gone in if he thought 
it worth more than $1,300, he answered, “I was just saying it would 
depend on the circumstances.” 

Ilis mind was a blank as to dates but he went to see Parker be¬ 
fore he gave the note. Bieber’s statement about senator’s and 
congressmen being interested was in Washington, but he does not 
remember where, or whether any one else was present. 

On re-direct examination, witness said that while he could not re¬ 
member, he rather thought, as his memory went, that Bieber had 
called his attention to this syndicate some days before he went in, 
when witness was here in Washington, where he came to and fro 
in those years on business. 

“Q. Prior to the time you saw Mr. Parker, had you made any 
payment or put your name to any note in payment of anv sub¬ 
scription? A. I did not.” 

lie did not remember whether his subscription was before or after 
the time he saw Parker. All he remembered was that Bieber wanted 
23—2592a 
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him to get. a share and lie showed his willingness, and later on 
payment was made. Witness was selling goods a good deal on the 
road at this time and did not personally attend to payments, but it 
was done through the office. 

Witness said, on re-cross examination that it was his recollection 
that the matter was all consummated at his one visit to Parker, but 
he could not remember when it was he got his certificate. A matter 
of dates would simply he guessing on his part; it might have been 
one month, two, or more. lie should judge he had paid the note 
before receiving the certificate, but he had no recollection either 
way. lie paid the note in instalments. lie did nothing except 
subscribe for the share, and left the rest to Mr. Meyer. 

Henry W. C. Meyer, age 42, confidential man for Hans Brothers 
for the last twenty years, testified that he kept the books in 181)2, and 
identified the entry introduced in evidence. The entry 
301 shown, according to his usual custom was made when the 
notes were taken up and not l>efore. As he remembered 
it, Charles Cans had given his personal note for IK) days to Samuel 
Bieber, and the firm paid it on the 21st day of July, 1802—the 
$1,000.00. plus 00 days’ interest amounting to $25.83, a total of 
$1,002.40. This was a direct abstract from the cash-book. 

‘‘Q. In order that the record may be entirely clear, does the entry 
at the top. ‘July 21. 1802, to cash $1,092.49.” indicate that upon that 
day a payment to that amount was made? A. Yes sir.” 

Witness attended to these payments and drew the checks which 
were signed by Max (Ians. Charles Cans had practically nothing 
to do with the matter after the subscription. Charles Hans, most of 
the time, was on the road. To the best of bis recollection, Bieber 
was the payee in that note because he had Bieber’s name there (in¬ 
dicating). and besides at that time they had quite a few transactions 
with Bieber, and in every one of them the notes were made payable 
to Bieber. 

Until very recently, he had never heard of Lawrence Sands in 
connection with the transaction. lie had no knowledge of Parker 
except that he was trustee of the syndicate. 

Upon cross-examination, witness said that he could not say 
whether or not he had any recollection of Mr. Parker prior to 
Parker s letter of October 24, 1892. Tie had no knowledge of the 
giving of the note, independent of the IBooks. The note was a 90 
dav note, and must have l>een made April 21, 1892. 


302 


Evidence for the Defendants was then offered a< follows: 


William W. Hannan, engaged in the real estate business in De¬ 
troit since 1883, testified in Washington, that he had been intro¬ 
duced to Parker in 1891 by R. L. Polk, and that in November 
Parker wrote him to know “if I could assist in filling up a syndicate 
which had already been started by Lawrence Sands.” 

A call was made by counsel for plaintiffs for the production of 
the letter, which the witness said he did not have, and, thereupon, for 
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the production of Mr. Parker’s letter-press books in lieu of the origi¬ 
nal letter. 

Witness testified that lie saw Parker in Washington in January, 
1892. Parker said: “There had been an effort to sell 183 acres 
and a fraction; the syndicate was partly formed, but, owing to 
the times and conditions in the real estate market, they had not 
been able to complete it. 

k ‘Q. Did he state who was forming the syndicate? A. He did. 
He said Mr. Sands was at the head of it and had an option on it. 
He said, ‘I would like to have you offer your services to fill up this 
syndicate, as Mr. Sands is very agreeable to pay you a commission of 
three hundred dollars per acre for his services and time for finding 
people who would join this syndicate.’ 

The syndicate was being formed on a basis of $1,300 per acre, 
and witness was given an option to do that work anywhere in the 
country he cared to find a purchaser. 

He had had considerable experience in organizing real estate 
syndicates, and Parker knew of witness’s work in Detroit, and had 
told him there would be times when he could be very useful 
303 in Washington, as there were many Michigan people who 
went there and some who lived there. C. A. Beardsley was 
not present at witness’s first conversation with Parker. Witness had 
made all arrangements and by accident ran across Beardsley on 
the street. Before witness took an option or volunteered to go into 
the work, he saw Senator McMillan, who was chairman of the Dis¬ 
trict Committee and who was a very keen real estate man in De¬ 
troit, with whom witness had transacted a great deal of business 
and on whose integrity, honesty and judgment witness could 
depend, and witness consulted the Senator to know if $1,300 per 
acre was a reasonable price, because he was putting it up to his 
best friends. Witness told Beardsley the time allotted to witness to 
sell the remaining interest was very short, and offered to let Beards¬ 
ley go in with him at a compensation thy same as witness was being 
paid. $300 per acre on what he placed. 

Witness knew John D. Norton, a banker at Pontiac. Norton 

had died in 1895. After witness had introduced Beardslev to 

«/ 

Parker and Sands and advised them Beardslev would work with 
him, witness went to Detroit to get subscribers. He interested C. A. 
Neweomb, R. L. Polk, J. W. Weeks and Mr. Fontaine—he would 
not say positively whether he or Beardsley secured Fontaine, but 
he thought he did—and E. E. Bowling. He was not sure whether 
he had interested Horace F. Fiske. 

Beardsley said to witness, after they had talked about taking 
the sale of the property: “That Mr. Norton and he (Beardslev) 
had several interests in real estate, they worked together, and that 
he wished T would consent that he give him a share of the com¬ 
mission. I said that would be all right, and granted his request.” 
Beardslev said that Norton always financed Beardsley’s interest, 
and no doubt would this time, and he wanted to give him a share 
of the commission for that reason. 
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“Q. What did Norton subsequently have to do about handling 
the subscribers? A. The Michigan people, knowing he was a 
304 banker and knowing his integrity and probity and straight¬ 
forwardness, all consented to let him handle their funds in 
closing up the transaction. 

Mr. Patterson, by witness, identified the signature to the following 
paper which was introduced in evidence by Mr. Patterson. 


i 

\ 


“We, the undersigned, subscribers for an interest in tbe Marshall 
Brown tract of land situated in Washington, I). C., hereby request 
John D. Norton of Pontiac. Michigan, to represent us as trustee in 
the matter of said property, and further request him to make call 
for the payment of the one-third of said subscriptions and to trans¬ 
act any and all business connected with said property representing 
our interest therein. 

“Dated Detroit, Michigan, March 19, 1892. 

“(Signed) W. W. HANNAN. 

D. R. SHAW. 

D. R, SHAW, 


\ 


For C. T. IIILLS. 

JAMES T. SIT AW. 

R. L. POLK. 

L. C. STANLEY. 
AUG. C. BALDWIN.” 


Norton made the payment of the subscriptions at Washington, 
representing the Michigan people. 

’Q. M hen did you have any further talk with Parker in regard 
to filling the subscription list? A. About the first of March some of 
the people T had talked to were faltering, and it looked to me as if 
they would drop out, and 1 advised Mr. Parker that if he know any 
of his friends in Washington that would join in this syndicate— 
that after I had worked so hard I did not want to have the thing fall 
down—I wished he would secure all the subscribers be could, and 
be could act in the capacity that T was acting and get the 
305 same brokerage. 

The commission to be paid under witness’s option with 
Sands for the interest placed by him was adjusted and paid. Wit¬ 
ness had no copy of the original subscription paper. It was turned 
in at the office when it was closed up. Witness did not know where 
the paper was. “At the time of settlment everything was turned 
over to Mr. Norton when he came on to settle up with Parker at his 
office.” Witness identified the signature and there was placed in 
evidence by Mr. Patterson the following letter: 


“Detroit, A pi. 2, ’92. 

John D. Norton, Trustee, Pontiac, M. 

Dear Sir: I enclose N. A. dft. $1,060.67 as requested in your 
letter A pi. 1st being Payment 1/3 of my subscription of $5,000 for 
the Washington Real Estate. 

I trust your trip to Washington will result satisfactorily and I 
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shall be pleased to know your personal opinion of the purchase after 
your return. 

Very truly, 

JAS. T. SHAW.” 

Witness testified that he was familiar with the custom all over 
tie United States, and that it was customary to pay a commission 
to a real estate broker placing shares in real estate syndicates of all 
of the way from 5 to 25 per cent. Sometimes a lump sum by the 
acre of $100 to $of)0 an acre was paid, depending on the nature of 
the work, as there are few men successful in placing large tracts of 
property. “There are few buyers who go into them without 
of) knowing the man very w T ell who is selling the property. 
They value his probity and integritv. 

On cross-examination by Mr. Darlington, witness said the option 
gi\en him by Sands, following witness’s first interview’ with Parker, 
was to place all untaken shares, so as to fill up the syndicate so that 
the deal could be effected. 

"Witness airanged with Parker, when some ot witness's subscribers 
were wavering, so that Parker could interest himself as much as he 
could to place some shares in Washington and receive the same 
commission witness was to receive, $300 per acre on all shares taken 
through him. There w T as no division of commission between himself 
and Parker, and witness had nothing to do with what Parker did 
Witness got no share of Parker’s commissions, and Parker got not 
a cent out of commission on subscribers witness obtained. 

Asked who prepared the subscription lists spoken of. witness said* 
“If my recollection serves me correctly, Mr. Sands had them pre¬ 
pared at the time w’e were here in Washington. 1 do not know 
whether they were drafted in Parker’s office, or in his own, or some 
other office. Put we had just a small description describing the 
Marshall Brown tract, where it was and what it w’as, and reference 

to property that had sold around in that neighborhood and the 
price.” 

Parker had nothing to do with the two Detroit lists. The tw T o 
Detroit lists were turned over to Norton, and very likely were taken 
to Parker or Sands when they were closing the deal, but witnes- did 
not know that. Parker had nothing to do with anv subscription 
list, to witness’s knowdedge. 

“Q. What did Parker say to you about a three hundred dollar 
per acre commission? A. Tie said that Sands would be perfectly 
willing to give me such an option; that he was finding it 
307 difficult indeed to close out his transaction. lie had? it 
seemed, an option from certain people on this property, and 
he wanted to know’ if I could not take hold and close it up in Michi¬ 
gan and here in Washington, if I had friends here. I later, as I 
stated, turned it over to him; if there were any people that could 
help him out in Washington he could do it himself.” Nothing was 
said by Parker about commissions, or commission, on witness’s firs! 
visit to Washington. 

“Q. Mr. Beardsley has testified that something was said or some 
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arrangement made about giving Parker a commission of five or ten 
per cent, on a three hundred dollar per acre profit to cover his office 
expenses or for his services. Do you know anything about that? 
A. T have no knowledge of that. T think Beardsley confounded 
that with a conversation that was later had with Parker after this 
organization was formed and ended, so far as the first payment. I 
asked Parker himself, he being one of the trustees, what he and 
Norton would charge for their services in the event of their selling 
the property, and they said five per cent. Well I said to Mr. Parker 
I thought if he sold it immediately within a few months that three 
per cent, would he enough, and he wrote me afterwards on this very 
subject, and wrote also to Norton.” 

Witness thought there was a letter on Norton’s files on this point. 
Whereupon, counsel for plaintiffs called for the production of all 
papers passing between witness and Parker or Norton, and also for 
the subscription agreement referred to. 

Mr. Patterson said he had been unable to find the original sub¬ 
scription agreement, but he had here what Beardsley had given him 
as a copy of the paper. 

308 Mr. Darlington introduced in evidence the following letter 
called for: 

M. M. Parker, 

Real Estate and Loan Broker, 

Agent for the Omaha Loan & Trust Co. 


Dictated. 


1418 F Street N. W., 
Washington, D. C., April 21, 1892. 


John D. Norton, Esq., Pontiac, Mich. 

Dear Sir: I send you by registered mail abstract to the Marshall 
Brown property. You can return the same when vou are through 
with it. 

After you left Mr. ITannan seemed considerably exercised over 
the rate commission (5%) that we had agreed upon. They thought 
that if the property was sold in bulk, within a reasonable time, it 
would be a heavy charge. In this Mr. Beardsley seemed to sympa¬ 
thize somewhat, and T compromised on these terms: If the property 
is sold in bulk within 12 months from April 19th, 1892, our "com¬ 
mission to he 3% if sold after that time it is to be 5%. 

I enclose list of stockholders. 

Very truly yours, 


1 enclosure. 


MYRON M. PARKER, 
By E. B. HASSE. 


Except the commission referred to in this letter, there was no 
agreement known to witness for the payment of any commission to 
Parker except the $300 per acre, on subscriptions obtained bv 
Parker. 

309 On cross-examination by Mr. Merillat, witness testified that 
he had one copy of the subscription agreement and Beards- 
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ley one, and that these were the only ones he knew of. He did not 
know what they had at this end, but the original subscription “must 

1a V __^ i. it '_>•> / _ V • 1 1 J \ XT- 1 •» . 1 * 


have been at this end” (objected to). He had turned the money over 
under his subscription to Norton, who represented the Michigan 
people. Witness was here at the time the transaction was closed. 

. ^ dJey and Norton coming on together to see it closed, 

but witness was not present at the time it was closed up. They had 
come on together, as they could not tell what turn matters might 
take. The Michigan people could not tell about the Washington 
subscribers, and Norton might want to refer matters to Beardsley and 
himself. Witness was an active real estate man and had been con¬ 
sidered a leading real estate man at home prior to 1892, especially 
in acreage property. When the money was turned over and the 
transaction finally closed, he could not sav whether he was at the 
hotel or around to Parker’s office, but everything in the closing was 
left to Norton. Witness was in Parker’s office that dav. Parker and 
Norton went to a trust office and around in different offices and 
witness did not follow them up while the thing was being perfected 

He had received a purchase money note in part payment of his 
commission. The interest falling due on this note in October 1902 
which note was for $5,117.35, he had received from the trustees’ 
Norton and Parker. He identified the note for $5117.35 and handed 
him as being the note received in part payment, as it was his ^na¬ 
ture and the signature of some one working for him. He did^not 
know of Ins own knowledge whether Norton or Beardsley received 
a note, but presumed they did. He did not think that thev had 
talked about the closing of the deal with Norton afterwards because 
Norton s time was taken up with the closing of it, and Norton then 

oi a ! Uirrie( ! hom . e * As witness’s letter shows, Norton was not 
310 here when witness said to Parker he thought the commission 

should bel^ss ^ ^ Cent '’ lf ^ property was right away. 

Shown a purchase money mortgage note for $6295.15 witness 
said the note bore Norton’s signature on the back 

Witness himself had subscribed originally for a 1/60 interest in 
the syndicate. ' 

“Q. These shares were issued in l/24s. How did you come to 
subscribe for a sixtieth interest? A. That is all T wanted to take it 
must have been, at the time. ’ 

He was not at that time a man of means, but was an active real 
estate man who had a good mnv prospects, but not enough to «o in 
heavily. He was carrying a good deal of vacant, unproductive 
property then He was regarded, he believed, at that time a" he 
leading real estate broker ,n Detroit. His set of books were kent 
by a book-keeper who worked in a grocery store. The books were 
™fy ^Perfect. H,s business was that of buying ten or twenty or 
thirty acres, and having some one furnish the money and 

1 1. j,, ,., *, . . ^ receive half of the neT profit^ 

This did not require much book-keeping as the contracts took care 
of themselves. He was engaged in operating at this time for others 
He did not know whether the books of 18 years ago were still intact ; 
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he doubted it. He did not preserve his letters after 8 or 10 years. 
The letter of James T. Shaw dated April 2, 1892, that had been 
produced had been on Norton’s files, and had been shown him by 
Mr. Patterson yesterday Norton being a banker, they were natu¬ 
rally more careful about papers. 

The Michigan people represented about 11/24 of the subscrip¬ 
tions. 

311 Asked whether in payment of the interest notes he had 
not received the personal check of either Norton or Parker, 
and not a trustee check of all, the witness answered that be had not 
received any personal checks from those gentlemen. 

Q. You are quite confident on that point? A. Just as sure as I 
sit here. 

<4 Q. Mr. Hannan, were you aware of the fact when the deal was 
closed that Mr. Parker was receiving sixteen hundred dollars more 
than was his share on the basis of three hundred dollars commission 
for each share interested than the list of Washington subscribers 
called for? A. I do not see how I would know anything about such 
a matter. I was here looking after my own interest, my own busi¬ 
ness, doing a legitimate business selling acreage property just as I 
had at home. I do not know how I would know about a matter 
like that.” 


He was anxious to see he was protected so he would get his proper 
proportion, but knew that Mr. Norton would look after all that, 
and did not spend much of the time looking after details. He had 
no knowledge of the preparation of a paper in lead pencil making 
calculations to see that there were 24/24ths represented. The note 
for $6295.15, bearing the Beardsley and Norton names on the back, 
he might have seen at the time, but 18 years would efface it from 
his memory. 

There was no ca«h paid to him or. so far as he knew, to Norton 
or Beardsley in connection with the closing of the transaction. He 


had paid, either in cash or New York draft, for his subscription of 
1/60. He did not have anv checks or check stub hooks after so 


many years showing the actual payment made by him, but he did 
have books that showed that he had over $6000 in this account. 


“Q, Have you any books showing the date of your original pay¬ 
ment, and in what form you paid it? A. It was the 18th of April, 
1892, it was paid. (Exhibiting to counsel a paper). This is what 
I paid. 

“Q. This is simply a list of subscribers? A. That shows what T 
paid. It shows the eighty thousand dollars was paid. That 
312 can be verified by Mr. Parker’s books.” 


He had actually paid $1333.34 to Norton. ITe did not 
think he had paid it bv check. He had only a very small bank 
account in those days, and had all he could do to make a living. He 
may have been banking in the Citizens’ Savings Bank of Detroit 
at that time. He only knew all of the subscribers must have paid, 
because the thing went through. 

“Q. How did you come to receive this note for $5117.35? A. It 
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must have been the payment of my commissison for services ren¬ 
dered. 

“Q. Does that total the amount due you on the basis of three 
hundred dollars per acre for each share you interested? A. I could 
not say that off-hand. Now Mr. Norton must have a record of that. 
Of course I trusted him implicitly, and he had all the settlement 
of this transaction. I dare say my commission must have run that 
or more. 

“Q,. And if it ran more, in what way did you receive your com¬ 
pensation then? A. I recollect of having received a New York 
draft,” and that he was refreshed on that by a memorandum of 
Norton which he saw yesterday. 

Asked if he had not, just a few moments ago, been asked if he 
had received any of his commission in the form of cash, witness 
replied: “\es, you said cash. \ thought you meant just what you 
said.” lie presumed it was here be received the draft when "the 
transaction was closed. 

“Q- Were you given credit of any sort, and if so to what extent, 
on your subscription of one-sixtieth? A. No sir; I paid for that out 
and out myself.” 

Asked if he had any original records of any kind relating to the 
transaction, witness said he had his certificate, and also a 
313 letter, which he produced, from Norton, dated September 12, 
1892, calling on witness to forward bis proportion of the 
semi-annual interest on the deferred purchase money. 

Shown a list of the original subscribers, witness said those he had 
inteiested weie. E. C. Rowling, 1/24 interest; Charles A. Newcomb 
1/24; R. L. Polk and J. R. Weeks, 1/40; W. W. Hannan, 1/60; 
and he was in doubt whether he or Beardsley placed E. Fountaine’s 
1/40 interest and Horace F. Fiske’s 1/40 interest. 

The actual work of interesting the Norton-Beardslev subscribers 
witness thought was done by Beardsley, though he was not positive 
as to this, and Beardsley might have been directed by Norton to go 
to particular persons. 

Q* 1 wish you would read the list of those who were interested 
either by Norton or Beardsley. A. John I). Norton, 2/24; Lew C. 
Stanley, 1/24; David R. Shaw, 1/24; Augustus C. Baldwin. 1/24* 
C. T. Hill, 1/24; James T. Shaw. 1/4S; Carlton A. Beardsley, 1/80; 
witness had also referred to the Fountaine and Fiske interests. He 
was doubtful whether he had included Fountaine and Fisk- in cal¬ 
culating his commission; they might have been put in through 
Beardsley. In coming to Washington, he and Norton and Beards¬ 
ley had not talked over what they would be entitled to in the wav 
of commissions. Witness was at that time very familiar with it. 
Witness had had nothing to do with the commissions on the Hill 
subscription. 

“Q. Did you say to these people you interested that you were 
going into the syndicate as a subscriber? A. T did. 

“Q. What terms did you say you were going into it on? A. I 
told them the exact terms. That is the way I do business in Mich- 
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igan. If von will look my record up, you will find it so for 26 or 
27 years. 

314 “Q. What do you mean bv exact terms? A. T told them 
there was $300 per acre commission for me. 

“Q. Was that in the subscription agreement that was circulated? 
A. It was $1,300 in the subscription list, but I told it myself—as 
I did my business that way—as 1 interested mv friends in this busi- 
ness. 

“Q. Now as 1 understand the situation then, this written subscrip¬ 
tion agreement stated $1,300 per acre as the price? A. That is what 
it was optioned to me at. $1,300 was the price, of which I was to be 
paid $300 brokerage. 

“Q. The subscription agreement did not state that $300 per acre 
brokerage was to come out ? A. No sir.’’ 

Q. Now Mr. Beardsley was interested in this matter by you, was 
he not? A. Yes, sir. 

Q. And you and he and Mr. Norton co-operated in securing sub¬ 
scribers in Michigan at $1,300 per acre? A. We did not co-operate. 
1 worked individually, worked by myself separately, and Mr. Beards¬ 
ley worked by himself separately, and he may, as I said to von this 
afternoon, have been advised by Mr. Norton to see this or that 
party. That 1 can not say, but I know Beardsley was the active 
man and solicited. 

After the Michigan promoters got in their moneys, they turned 
them over to Norton and cleared through him. 

“Q. As you were entitled for the subscribers you interested to 
more than the amount represented by the purchase money mortgage 
note, why did you turn over money on account of that subscription? 
It was not needed to be paid over. A. Well, 1 don't know. I did 
it that way. 1 cannot tell you why it was done that way, but it 
was done that wav.” 

Tie could not say and did not know whether he had any evidence 
in the form of checks or stubs showing he had paid instead of 
simply getting a credit on his share—there may be, he can not tell 
so far back as that. 

Witness denied that Mr. Shaw had been referred to him 

315 and called upon him in reference to this property. Shaw 

may have telephoned him regarding the property, but he 

could not sav as to that. Shaw might have told him that Beards¬ 


ley or Norton had referred Shaw to witness; it would be quite nat¬ 
ural. If Shaw did telephone him, witness certainly told Shaw he 
was going in; he had intended to do so from the start. 

“Q. Did you tell him what commission you got, and that the 
sellers were selling it at one thousand dollars an acre? A. T do not 
think T went into such detail. I do not think it would go over a 
telephone. He would not have gone into detail with a man he was 
not doing business with directly.” 

He thought he recollected Stanley talking with witness, because he 
knew Stanley, so intimately. He did not know Shaw so intimately, 
though they had gone to college together, but did not mix. 
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u Q• Did you say to Stanley that the sellers were selling this prop¬ 
erty at $1,000 per acre? A. 1 do not know. 

“Q- Did you say to Stanley you thought it was a good thing at 
$1,300 per acre? A. I did. 

“Q. Hid you say to him you were to get $300 per acre? A. I do 
not think that was called up. If he did, I certainly told him, be¬ 
cause I told all my subscribers.” 

He could not say whether lie did or did not tell Stanley, it would 
not have been natural to do so because Beardsley was dealing with 
him, hut witness always made things clear with people who were 
dealing with him—he told all his subscribers. 

Of the subscribers to the syndicate, witness had gone in jointly, 
previously, on other property, with R. L. Polk, but not very 
316 extensively. 

“Q. ^ by did you not put on the subscription agreement 
that the sellers were selling the property for one thousand dollars 
per acre, and that the difference of three hundred dollars per acre 
was to come to those promoting the syndicate? A. I think it would 
have been the most unnatural thing to do. I do not believe any one 
does it; I do not believe you do it; I do not think it is done in the 
United States. It is the most unheard of proposition to ask such 
a question. 


“Q. That would have apprised every one of the selling price of 
this land? A. It would have been a very foolish thing for a busi¬ 
ness man to consider such a proposition. The question was: was 
that property cheap at $1,300 an acre. 1 stated to mv friends it 
was, and investigated it thoroughly before T got any one to go in. 

‘‘Q. Why did you not on your written paper put the exact facts, 
namely, that the sellers were to receive $1,000 per acre, while the 
buyers were to pay $1,300? A. Because it would liape been an un¬ 
usual thing to have done. 

“Q. That would have apprised them of the exact value that the 
Washington owners of this property thought was a good and reason¬ 
able price to receive for the sale of the same, would it not? A. I do 
not know. Tt might have apprised them, hut it was not necessary at 
all. If I sell you this building to-day, am T going to tell you what 
my commission is? That is an unnatural thing. You do not hear 
it told hv any broker in the land what his brokerage is. T do not 
think it is done here. 

“Q. Then it is not usual for you to name your brokerage 
317 or the commission that is to come to you for the sale of the 
property? A. I can do it or not. We have a brokerage at 
home which is published in our books. 

‘‘Q. What is that brokerage or commission? A. Tt depends upon 
the property we are selling. Improved property three per cent. 
To-day on unimproved property five per cent; or for a large sub¬ 
division a particular arrangement is made for twenty-five per cent, 
unimproved property, vacant lots. 

“Q. Why do you say that you told these people you interested 
what your brokerage was if it was not usual? A. Because it came 
up in the course of our argument and conversation about the prop- 
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erty, and, further, these people or their interest was so far away 

from home it was an unusual thing to do and I wanted to go into 

it very fully with them/’ 

•' «/ 

Asked if he knew that the usual commission at that time for 


selling Washington city real estate was three per cent, and country 
real estate five per cent., he answered that he did not know and did 
not care; they had a special contract, and it was enough for him. 
Beardsley was not operating through him as an associate or sub¬ 


agent; he was a wide-awake fellow whom witness 
dent on the street, who liked to do this kind of 


had met by acci- 

a/ 

work and had a 


following, and witness had incited him to aid witness in tilling up 
the subscription on his own hook, and witness would take care of 
his people. 

Asked if he had an agreement a- to how much of this property 
was allotted in Michigan or how much he could place, he answered 
that he knew a large portion was untaken, he did not know how 
many subscribers they had to a vicinity but knew that a good many 
more people were necessary to make it complete, and he was 
318 given the right to place the unplaced portion anywhere what¬ 
soever. lie knew the Washington people had one-third or 
one-half filled up. but whether some of those would stay or withdraw 
the Washington people were not positive; that Sands had done so 
much work, but whether it would stick or last he did not know. lie 


knew that Beardsley was dividing profits with Norton, but did not 
know just how they were dividing. He knew Beardsley and Norton 
were dividing commissions on some arrangement between them; 
right from the start that was the talk. Tie had not, to his knowl¬ 


edge, talked with Norton on the subject; they had come on together 
to Washington, but witness did not think it was any of his business 


what Beardsley 


*s and Norton's arrangement was between themselves. 


**Q. Did you regard the fact that Norton was coming into this 
syndicate as one that would impress Michigan people with its desira¬ 
bility? A. I always figured he was a good member to have in; 
besides being a banker, his natural bent was in real estate trans¬ 


action-. Tie bought property in Detroit and other places, and I 
knew he liked it. After he got this property, he would have liked to 
have come here himself and develop it. he was so taken with the 
property.” 

The fact that Norton was subscribing would tend to induce others 
in the community to come in, because Norton was a strong, clean 
man. a good business man and men liked him. 

“Q. Was it usual, according to your experience, for the promoters 
of syndicates to tell what profits would come to them for inducing 
people to subscribe? A. That would depend. If T was going out 
in the open market with people T did not know, T would not do as 
much talking perhaps; but Mr. Polk and \ had been on long 
310 trips together; we were very close with all the people T got in. 
E. C. Baldwin was the first man T ever did anything with. T 


had grown up in the same town with him, we were close friends, and 
he knew I could not live on nothing and run an office and support 
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a family and do this for pleasure. It was natural for me to talk to 
them as I did.” 

r l he property here was dead at the time, and the Washington 
people could not do anything with it, and it required men of probity 
and ability to put the deal through. The gist of all of the matter 
was not what was the commission, but was the property worth .$1,300 
an acre. lie had gone to a man. Senator McMillan, of Michigan, 
whom he considered honor itself, and Senator McMillan had said if 
he was in witness’s place, he would huv it. 

Motion was made to strike out what Senator McMillan was re¬ 
ported to have said. 

“Q. A on stated in your testimony that a number of the people 
were faltering. Why were they faltering? A. They had other 
matters come up that needed their money and other investments 
they sought. They changed their minds, as people do every day. 
T find it happens to-dav as it did then.” 

Tie could not recall who these people were who had agreed to go 
in and had changed their minds, but they were a number he had 
interviewed. The faltering was after they had signed. 

“Q. Was the fact known to them that there was to be a commis¬ 
sion or rake-off, or whatever you call it. of $300 per acre the cause 
of their faltering? A. They knew T was being paid for my services, 
those T talked to. Thev knew that was mv business.” 

320 TTe could not say whether Parker had ever sent him any 
word that the limit of his option had expired, but witness 

knew his option was up to March 1. 1892. 

“Q. Did you have that option with Parker? A. T had it with 
Sands.” 

Parker had interested him originally in the property, his talk was 
largely with Parker before he met Sands. 

“Q. Did you receive any letter from Parker stating that the limit 
of your option had expired? A. T might. T will not say whether 
T did or not. Tt would have been most natural to have written that 
way. 

“Q. Did you receive any letters from Sands on the subject? A. 
No sir. 

“Q. Your written correspondence then, if anv, was with Parker? 
A. Yes.” 

TTe was quite sure he had had correspondence with Parker in 
January. February or March, 1892. concerning the property, and 
that he had advised Parker of what was being done and had told 
him it looked like some of his people would not fulfill what thev 
undertook and that Parker had better look around Washington. 

Call was made upon Parker and TTannan for the correspondence 
passing between them. 

Witness stated that he did not have anv of his correspondence now 
of that date: he did not keep letters 18 years back. 

“Q. T show you a letter, which is in evidence, from Parker, dated 
March 10. 1892, and ask you whether you have any recollection of 
seeing that letter. A. (After examining same.) Tt would 

321 have been very natural to have sent me one too. T could not 
tell you.” 
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He must have received in Washington the New York draft given 
him at the time of the consummation of the transaction by Norton, 
and would not be able now to tell why it was he did not get a check 
from Norton, lie would not have known of this draft except his 
memory had been refreshed by seeing a memorandum yesterday in 
Norton’s tiles. The New York draft was something like $3,700 or 
$3,800, he thought, lie had no business deals in New A ork, and 
must have cashed it or deposited it if he had it. lie had no recol¬ 
lection of the matter, and, except he had seen the memorandum in 
Norton’s files vesterdav, he would not have thought of it. 

Mr. Darlington, in'response to a call for Parker's letter-book of 
letters to Hannan, in January. February and March, 1802. said that 
he had personally examined the book, and the only letter to Hannan 
between those dates was the letter, in evidence, of March IS, 1892. 

Witness said that the words above the names “John D. Norton.” 
and ‘‘0\ A. Beardsley on the back of the note for $0.29;>.lo, as fol¬ 
lows: “Pay collection and credit to John D. Norton he thought 
were in Norton's own handwriting. 

Witness had come on here in January. 189*2. to see Parker, (whose 
acquaintance he had made a year before, in Detroit), concerning 
this syndicate business; that was what he came on for. to look into 
the whole proposition and determine whether the value was in the 
land before witness began to eidist subscribers. He started to work 

immediately upon his return home. 

“Q. Did you take back with you a subscription paper? A. [ did. 

•*Q. From whom did you procure that subscription paper? 
322 A. To the best of my recollection, it came from Mr. Sands. 

It niav have been at Sir. Parker’s Office, localise 1 interviewed 
the two gentlemen there and I knew Mr. Parker more thoroughly 
than I did Mr. Sands and no doubt talked to him more about the 
proposition. 

“Q. Did you secure that subscription paper at Air. Parkers office 
to the best of your recollection? A. T think it was prepared—I do 
not know whether it was prepared at that office or outside, but at 
that time it would have been most natural that it was prepared there 
or they had gone to their attorney’s office.” 

He thought it was delivered to him tit Parkers office. He thought 
the copy he had and that of Beardsley were identical. He presumed, 
under objection to presumptions, that there must have been other 
copies, as they had been working on the property and had some 

subscribers, but he did not see it. ... 

“Q Did you prepare and put the statements into this subscription 

paper that were there, or did other persons prepare the statements 
that were embodied in this subscription paper. A. I think All. 
Norton prepared everything, so far as bringing the detail to a head. 

“Q No. Aly question is did you prepare the statements that were 
embodied in this typewritten subscription paper that was delivered 
to you in Air. Parker’s office? A. I do not quite understand what 

paper vou refer to now. ... A Al . 

“Q.’ T am now referring to the subscription paper, to the two copies 
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which you state were identical of the subscription paper on 

323 which the Michigan subscribers placed their names? A. 
Mine was a separate paper from that of Mr. Beardsley’s. 

“Q. But you stated you thought they were identical. A. The 
description of the property and what it said on the paper. 

“Q. ^ oil mean by that that the statements above the signatures 
were identical. A. Yes sir, saying what the Marshall Brown prop¬ 
erty or tract was, and describing the property around there that 
had heen sold and what price they brought to the acre, and the 
price per acre that the 183 acres plus a fraction were to be sold for. 

“Q. I am not asking you for the statements in there, but who 
prepared these statements in the subscription paper or prospectus, as 
you might term it. A. Prospectus. 

“Q. Were the statements that were contained in this prospectus 
prepared by you? A. No sir. 

“Q. How long a time before you obtained the paper was it those 
subscription papers were prepared? A. I think they were prepared 
while I was here. 

“Q. In other words, your understanding is that after you arrived 
these subscription papers or this prospectus was prepared and you 
were given two copies? A. I was given one and Mr. Beardsley 
had one. 

“Q. Mr. Beardsley was not here. You took one to Mr. 

324 Beardsley? A. Yes sir; Mr. Beardsley was here. I told you 
so yesterday. 1 came on alone was the question you asked me 

this morning, and 1 met Mr. Beardsley, as I stated yesterday by 
accident on the street. I did not know he was here in Washington. 

“Q. Who prepared the statements or representations that were 
embodied in this prospectus? A. I do not know whether Mr. Sands 
or Mr. Parker prepared it, or their attorney. It was delivered to me. 

“Q. At any rate, it was prepared in Mr. Parker’s office? A. Yes, 
sir; T think it was. 

“Q. Who handed it to you? A. I do not know whether it was 
Mr. Parker or Mr. Sands. 

“Q. Did you at any time see this option that you say Mr. Sands 
had? A. No sir; I never saw it. 

“Q. Do you know whether or not this paper you refer to as an 
option was nothing more than a resolution of the former syndicate 
authorizing the sale of this property for not less than a thousand 
dollars an acre? 

Mr. Darlington; How can he tell when he says he did not see 
it? 

“A. I was given to understand that Mr. Sands had an option and 
had been working on the sale of the Marshall Brown tract and had 
already had some subscribers to this syndicate, but had not sufficient 
to complete it, and it looked as if he would not he able to. That is 
why I was called in. 

“Q. You did not know that this paper you speak of as an option 
was simply a resolution of the old syndicate authorizing the sale 
at one thousand dollars an acre? A. All I know is that Mr. Parker 
said Mr. Sands had an option. 




192 


.TAMES LANSTUTRGTt ET AL. VS. 


“Q. You never saw the paper yourself? A. Not to my 

325 knowledge. 

“Q. Did you know this o])tion was held by a former syn¬ 
dicate? A. I did not know it at that time. I did not go in it. It 
was sufficient 1 considered Mr. Parker a reputable man, and he 
invited me through Mr. Sands to take hold of the remaining shares 
for sale. 

“Q. Aon say he invited you through Mr. Sands. Do you mean 
by that that Mr. Sands invited you to come in, or was your first 
conversation with Mr. Parker? A. Mr. Parker. lie told me 1 
would have to get this through Mr. Sands as lie held the option. 

“Q. Do you know whether or not at that time Mr. Parker him¬ 
self was working with a view of securing subscriliers to this syn¬ 
dicate? A. 1 did not know it at that time. 

“Q, You knew he was active in this enterprise? A. I knew he 

first presented it to me. . 

“Q. And most of your talk was with him, was it not? A. Well 

I talked with him and with Mr. Sands, both of them. 

“Q. How much money did you give to Mr. Norton before coin¬ 
ing on to Washington? A. 1 do not know whether I ‘paid him in 
Michigan or here. T paid one-third of four thousand dollars, 

$1, 3 33.34. , 1 n n o 4 XT 

“Q. You paid a third of forty thousand dollars' A. No sir— 

four thousand dollars, one-sixtieth interest. 

326 “Q. My question is not what you alone paid, but how 
much money did you all told turn over to John D. Norton 

for the down payment on the purchase of this land? A. T do not 
understand vour question. 1 had no knowledge of that. It was all 
done directlv through Mr. Norton. My people sent theirs to him 
and the Beardsley crowd sent their money to Mr. Norton and he 
handled that himself. 1 would not have any knowledge of it. 

“Q. Do I understand you directed your subscribers to send their 

subscriptions to Mr. Norton? A. A es. 

“Q. Then the only one that you made to Mr. Norton was your 

own? A. My own interest, yes. 

“Q. Now 11/24 called for a down payment of $36,666.66. Mr. 
Beyer states that there was only turned over to Mr. Parker on ac¬ 
count of the Michigan subscribers enlisted through Mr. ITannan, 
Mr Norton and Mr. Beardsley $22,800 approximately. Do you 
know how it is that approximately $14,000 was not turned over 
to Mr. Parker of the amount collected? A. No, T do not know any¬ 
thing about it. because I had nothing to do with it. 

“Q. A"ou came on with Norton? A. I did. 

“Q jj ow long a time were you here before the close of the set¬ 
tlement? A. I Blink it was done almost immediately on our com¬ 
ing on My recollection is that Mr. Norton returned ahead of us 
before I did. Mr. Norton returned back to Michigan. 

327 “Q. How long a time were you here before the actual 
closing? Did you come on the day before or two days be¬ 
fore? A. I think we came on and attended to this immediately. I 
do not recollect the exact hour we got here, but I think we attended 
to the business immediately we got here—went immediately to Mr, 
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Parker’s office the next morning on arrival. We did not lose any 
time. 

1 Q. Had you previously sent, or had there been sent on previously 
a notification giving Mr. Parker how much had been subscribed by 
the Michigan subscribers interested through yourself, Mr. Beardsley 
and Air. Norton? A. As for myself, I kept Mr. Parker posted, and 
I think Mr. Beardsley and Mr. Norton did the same thing. So that 
they knew pretty well how it stood.” 

Motion to strike out, on ground that what witness thinks — is not 
evidence. 


Asked if lie knew how much of his profits would be in the form 
of notes when he came on here, he answered that he did not know 
before lie came on what shape his profits would take. The odd 
amount of $5,11/.25 he presumed was what they figured out as his 
share of the commission. lie did not receive, or see, a settlement 
statement. Asked if it was not usual to receive such statements, he 
replied that it depended largely upon whom you were dealing with; 
sometimes he had and sometimes he had not. Norton did not have 
a settlement statement to his knowledge. 

Mr. Merillat called on Mr. Parker and Mr. Norton to produce 
the settlement statement, and Mr. Patterson replied that he had 
not been able up to date to find such a statement, but he thought 
there was a book that had some reference to this settlement that lie 
thought he had in his grip, but inadvertently he did not get it and 
would produce it subsequently. 

328 Mr. Merillat also called for the production of the original 
subscription agreement, and Mr. Patterson stated that he had 
been unable to find the original, and that when he said yesterday he 
had seen the agreement, he must have referred to the'’copy of the 
paper requesting Norton to act as representative of some of the 
parties; that was the only explanation he could give; a similar call 
was made upon Mr. Parker. 

Witness said his name was on the subscription agreement, but he 
did not think he was the first subscriber. lie did not think he and 
Beardsley were the last subscribers. The number of his certificate 
was 29. He had told Polk of his $300 an acre commission at their 
first talk. Tie knew Polk had sold his interest, but thinks he had no 
prior knowledge that he intended to sell. 

He thought Polk was mistaken in saying that Norton had come 
to Polk and witness and gotten them both interested. Polk’s recol- 
deetion was mistaken, hut Polk may have talked to Norton and 
himself about the proposition. Prior to this time, he and Polk had 
bought two or three cheap lots together in Duluth, two or three in 
Chicago at the time of the Exposition there, and one deal in Detroit, 
and had made trips to California and the Northwest together. 

ITe had told the people he had interested there was $300 an acre 
commission for him. but he had never seen a subscription paper 
made on the line complainant’s counsel suggests; a subscription 
paper generally states what they were to pay for it as it did in this 
case. 


25—2592a 
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“Q. That paper was one whereby all the parties agreed to go in 
together and purchase. A. Yes, sir; the Marshall Brown property. 
We all agreed to go in it at $1,300 an acre. 

“Q. That was the only price stated in the subscription 

329 agreement? A. The only price. 

“Q. Did you take Beardsley to Barker’s office? A. 1 did. 

“Q. Was it at that time that these subscription papers were 
handed to you, you think? A. Either that day or the next day. 

“Q, Mr. Beyer says that there was turned over to Mr. Barker by 
the Michigan subscribers something over $22,000 by Mr. Sands, and 
by his own subscribers a total of $53,800, ot which $.>0,000 went to 
pay the old syndicate, $2,100 went to the account of the new syndi¬ 
cate as capital you might term it, and that the difference was retained 
by Mr. Barker as commission on a basis ot $300 per acre. Now do 
you know what he refers to there in saying that this difference was 
retained by Barker as commission on a basis of $300 per acre t A. 
It would be only a conjecture. I do not know of my own knowledge 
anything about a settlement, as 1 stated yesterday. It was lett en¬ 
tirely to Barker and Norton and others interested. I do not know 
all the parties. 1 knew these two. They did the figuring and set¬ 
tling up of this whole affair. 

“Q. Do you know as a matter of fact that you received the full 
$300 without any deduction on account of those subscribers you in¬ 
terested? A. No sir; I entrusted everything to Mr. Norton’s integ- 
ritv and honesty to settle this thing up. I did not question his set¬ 
tlement.” 

Asked whether he could not undertake to say exactly whether 
there had been any deduction from the gross amount at $300 

330 an acre for each subscriber witness bad interested, or on what 


basis the calculation was made whereby he had gotten a 
note for $5,117.35; he answered that he could not, to he exact, that 
he thought he was among honest people and treated them all as such. 
There had never been any conversation with him by Barker that 
Parker was entitled to some commission other than for his 
(Parker’s) subscribers, nor had any such conversation taken place 
in his presence. 

“Q, The difference between sixteen and seventeen hundred dol¬ 
lars would be exactly three per cent, upon the difference between 
$1,000 and $1,300 an acre. Were you aware of any such charge as 
that being made? A. Not at all. 

The witness further testified that he had advised Air. Barker that 
whatever might be ‘spent on some of his subscribers, “that there 
were some changes going on, that he could place anything in Wash¬ 
ington so we could be sure to have the full quota to make up the 
full 24/24. I would like to have him do it. 1 did not want the 
thing to fall down and he would be entitled to the same I was 
receiving, $300 per acre.” 

“Q. Did Parker ever say anything to the substantial effect that he 
(Parker) was making a sale through his office or a sale was being 
made through his office, with the aid, perhaps, of others aiding him 
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with this property for $1,300 per acre, and he should receive an ac¬ 
counting on that basis? A. I do not recollect anything outside of 
what I have stated. 

“Q. Do you know he was geting a commission from the sellers 
of this property for selling it? A. I do not think I had any knowl¬ 
edge of it. 

“Q. Did you know he was a trustee at that time of the former Mar¬ 
shall Brown farm syndicate? A. I do not think I knew it at that 
time.” 

lie had first become aware of that fact since the start of this suit; 
he had not gone into the question of how the property had 
331 formerly been held, but always took it that the seller could 
produce a good title, and did not question Parker regarding 
the title. 

“Q- Barker, in his letter to you of November 20, 1891, says: ‘I 
enclose you copy of a statement and agreement entered into for the 
purchase of the Marshall Brown property containing 183 ares.’ 

hat does he refer to? A. I presume the prospectus, perhaps the 
same as I had had. 

Q. ^ ou sl . v you did not get that prospectus until January, when 
you were here, and it was delivered to you personally? A. It might 
have been that he sent one on; but I know 1 got one when I was 
here; 1 will not say he did not send one.” 

Asked whether the paper referred to in Parker’s letters was not 
an agreement or resolution of the old syndicate that the property 
could be sold for not less than $1,000 an acre he testified that he did 
not recollect ever seeing such a paper, and, on being handed the reso¬ 
lutions referred to in the Pearson deposition, he testified that he had 
never seen anything like it before. lie had never seen anything 
which would apprise him that there was a former syndicate; the onlv 
paper he had seen was the prospectus. 

Thereupon, call was made by Mr. Merillat for the production 
of the statement and agreement referred to as enclosed in the letter 
of November 20, 1891. 

When he came on to Washington he knew there would be some 
thousands of dollars due him as commissions, but he made his pav- 
ment in cash to Norton in order to have his transactions distinct. 

The note given him he thought he had gotten from Norton, 
33l but just when he could not tell at this distance of time. The 
note, he thought, had been prepared at Parker’s office tile dav 
the transaction was closed out—the 18th of April, 1892, he thought— 
hut the papers would speak for themselves. The note, he thought 
was prepared on the day of its date, though he would not he positive' 
and it might have been prepared in advance. He and Parker had 
had no other transactions together. He had no books showing his 
real estate transactions of 1892, and had no hooks showing matters 
prior to his taking a one-sixtieth interest, but did have a book show¬ 
ing what he had paid on account of this one-sixtieth interest. It re¬ 
ferred to this one-sixtieth interest and nothing else. It was a sep¬ 
arate book that related only to this transaction. He never had had 
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any other statement of it. 11 is business in 1892 may have run 
$100,000 a year, and he acted principally in selling vacant lots as 
agent for others and under agreements for division of the profits, 
but has no hooks of that date showing those things. 

lie did not think that in the settlement of the transaction any one 
made any claim for an allowance under any name for expenses; 
not to his knowledge. lie would not have known whether Parker 
made any claim for commission, because Norton handled the Mich¬ 
igan people’s commission interests, lie thought there was no agree¬ 
ment or talk about Parker acting as trustee for the Michigan people 
prior to June 1, 1892. 

“Q. Did you pay your $1,388.88 by check or otherwise? A. 1 
stated yesterday I was not positive whether 1 paid it cash or by New 


York draft. 

“Q. And you are not sure whether you paid it in Detroit or here? 
A. Not absolutely, but T think it was here. 

“Q. Are you in the habit of carrying such sums as $1,383 in 
cash? A. T have carried that much and a good deal more. 

“Q. You were keeping a hank account and your check was 
833 recognized as being good? A. I think my check was good. 

He thought the hank he was banking at was the Citizens’ Sav¬ 
ings Bank, which had gone out of existence a year ago by being taken 
in and absorbed by the Dime Savings Bank. Tie did not think he 
had his check or check stub books of 1892. He thought Beardsley 
was not in Parker’s office at the time Parker and Norton had the 
settlement that was left to Norton or Parker and if Beardslcv had 
anything to do with it witness did not know it. 

Q. M erc you in Parker's office at the time Norton and Parker had 
this settlement? A. 1 was there off and on but not all the time. 
They were in and out. went to other places to transact their business 
and ended up with the Trust Company. So I did not stay around. 

“Q. When the matter was finally closed out at Parker’s office, were 

you there? A. I think 1 was there when it was ended, ves.” 

* %> 

He was in the room with the others when the end occurred, but 
did not pay any attention to tlie passing of the papers, hut left that 
entirelv to Norton. 

“Q. Do you know whether or not those notes were figured out by 
taking the commissions to which the Michigan people were entitled 
or claimed to he entitled, and then allowing to yourself and Beardsley 
a subscription amount that would fill up the syndicate, and then put¬ 
ting the difference in notes after first deducting three per cent, for 
Parker? A. I canned tell how they did it. I only know what I 
did. I do not know how they figured out, or just what they did. 

“Q. How did you figure out yours? A. I left it to Norton to 
figure out and give me what he knew 1 was entitled to. I paid for 
my interest separately. 

“Q. And whether he gave you a full $300 per acre for each 
334 person who was called vour subserilier you do not now re¬ 
call? A. No sir; \ depended upon his integrity and honesty 
in the whole transaction. 
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f ‘Q. You do not recall whether or not there was something taken 
out of what would come to you? A. No sir; I do not. 

Q. And you do not recall whether or not Mr. Parker claimed to 
he entitled to some allowance, do you? A. I do not recall anything 
he said about it. I never heard of any separate commission "to Mr. 
Parker at all, outside of the $.‘>00 per acre which we were allowed as 
commission and agreed on. If 1 have anything that will throw light 
upon that question, 1 will he only too glad to furnish it. 

Mr. Patterson : \\ ill you make an additional search when you 
get home and see if you have any data? A. I will. 

fEndorsed:] Filed Aug. 15, 1913. .T. R. Young, Clerk. 
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My ron M. Parker, a licensed real estate broker in Washington 
since 1832, testified that he held a one-fortieth interest in the old 
Marshall Brown syndicate, with whose organization he had nothing 
to do, and of which he later became a trustee, substituted for B. H. 
Warner, though not an original trustee. About the first of April, 
1891, Lawrence Sands called at his office and wanted an option on 
the Marshall Brown tract. “I asked at what price, and he said at 
a thousand dollars an acre. T asked him how long he wanted the 
option for and he said indefinitely. He said he did not want to pay 
any consideration. I told him that was very unusual, and lie said 
he realized that, hut he was going to try to syndicate the property 
and it might take a considerable time, that he had talked with 
several members of the old svndicate, and they had expressed their 
willin guess to give the option—he mentioned Mr. Emmons, Mr. 
Warner, Mr. Warder, Mr. Paul, and T think Mr. Pearson. T told 
him I did not feel like giving my consent until T had talked with 
some of the shareholders. I told Mr. Warder about Sands’ call, and 
he said he was willing to give him the option. Mr. Paul, who had 
four-twentieths, making, with Warder’s, half of the holding, said he 
was willing to give Sands, with whom he talked, the option, and Mr. 
Emmons made the same statement. A few days later Sands called 
and handed me the option. I read it over and saw that it was an 
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elaborately prepared paper, pietty well drawn, and I asked him who 
drew the option, and lie said Emmons. I signed that option then.” 

The option was the Charles B. Pearson Exhibit. lie thought B. 
II. Warner held an interest in the syndicate. So far as lie recalled, 
the signatures embraced all shareholders at that time in the old syn¬ 
dicate. Possibly he was mistaken about Warner being in the syn¬ 
dicate. ILe remembered no conversation with Mr. Pearson 


337 regarding the option. 

Some time in the Summer, witness asked Sands how he 
was getting along and lie said he had gotten over half taken, and 
mentioned the names of Congressmen Richardson, McMillan and 
Washin gton, of Tennessee. Wright, of Pennsylvania, and Sanders, 
of Montana. Tie said be intended to interest Mr. Dos Passoz, of New 
York. In the Fall, Sands came to the office and said that lie was 
unable to fill up the syndicate, that some of bis people had dropped 
out, and lie mentioned Richardson and McMillan, and asked witness 
if be could get some one to fill up the syndicate for him. Witness 
bad met TTannan in Detroit in 1891. and lie said lie would like to get 
interested in real estate in Washington. Witness told Sands about 
Hannan and said that Sands bad Hotter give witness a copy of the 
option signed bv the old syndicate, and lie would send it to Hannan, 
which he"did in bis letter of November 20th, introduced in evidence. 

Witness never heard anything from Hannan until be came into 
witness’s office about January 13. 1892. with Beardsley, whom wit¬ 
ness bad never met. TTannan said be bad come to talk over the 
Marshall Brown matter and would like to meet Sands, and witness 
«aid be would arrange it the next day. TTannan returned the next 
day. said that be bad seen the property and was pleased with it, and 
that Senator McMillan spoke very favorably about it. Witness in¬ 
troduced him to Sands, who told TTannan if lie would fill up the 
syndicate be would allow him the difference between $1,000 and 
$1 300 . the amount tliev were syndicating it for on all shares that 
Sands bad not gotten—the exclusive right to fill out the remaining 
shares, including Washington, and Sands gave TTannan an option 
through witness for that purpose. At that time witness had no in- 
' forest with Sands or TTannan whatsoever, and no interest in 

338 the transaction except to effect a sale of the old syndicate. 

On Februarv 4th. TTannon wrote witness be had over 
$200,000 subscribed, which was more than enough to fill up the 
syndicate, and there was introduced in evidence the following letter, 
dated Detroit. February 4. 1892. from TTannan to Parker: 


“Your letter was received here during my absence. T don’t know 
why Mr. Maybury failed to see you for Mr. Beardsley informs me be 
promised be would call on you. I think you took the proper course 
for the Lutheran University. We gave the matter our prompt at¬ 
tention on our return and, though engaged in other matters, which 
have taken both of us out of the city for a considerable time, we have 
already passed the $200,000 mark and expect to close up in a few 
days. 

“I hope you are keeping watch of something very fine that we can 
get in on the ground floor this time; T mean you and T especially. 
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“Mrs. Hannan wishes to be remembered to you. Make my re¬ 
gards to your wife. Hoping to hear from you soon, with regards 
from both Beardsley and self, 1 am, yours very truly.” 


Had the $200,000 materialized, there would have been no interest 
for witness left. About March 2nd or 3d he got a letter from Han¬ 
nan that some of his people had withdrawn and that he did not think 
they would he able to fill the remaining shares of the syndicate. 
He asked witness to get the subscriptions, on which he would allow 
witness the same commission he was getting. Witness acted upon 
that letter and obtained J. 1). Cameron, John W. Morris, Mr. Bates, 
Mr. b’weney, Mr. White, and, through White, Danziger. Witness 
obtained six. One interest represented about seven acres, the 
339 six representing about 42.25 acres. The letter of Hannan, 
to which he refers, he did not have; he put it on a file on his 
desk with other letters until the file got full and he destroyed them, 
about eight years ago, and the Hannan letter with them. 

Each 1/24 interest represent 7.625 acres. Witness’s profit 
amounted to $13,725, represented by cash $6,530.75, and by a note 
for $7,194.25. 

Witness had no commission, profit or interest, direct or indirect, 
in the acreage subscribed through Sands, Hannan or any other 
sources. 

Q. What statement, if any, did you make to your own subscribers 
in inviting them to join? A. I said to them all that there was a 
profit in it, and to some of them I stated that Mr. Sands had held 
the option for nearly a year at one thousand dollars an acre, and 
that 1 was filling out some of the untaken options at the request of 
Mr. Hannan on which I was getting the same profit they were. 

“(). Do 1 understand vou made a statement to all your subscribers? 
A. Yes sir.” 

Asked what representation he had made to Lansburgh, Prince or 
Lucks, he answered that he never saw them or knew they were in, and 
that when their names were sent in about a month after Sands had 
put in his money and sent a list to whom certificates should be made 
out, that was the first he knew of them. The money was in the 

bank_he could not say whether it had been disbursed or not. The 

books would show. 

The names were furnished after the land was bought and the 


money paid. 

Asked to explain how it came about that he and Emmons called 
on subscribers to make their payments, witness said that, at the re¬ 
quest of Sands, they called on Senator Sanders. Witness had Em¬ 
mons’ permission to sign his name to the call which he sent out 
“for the purpose of getting the transaction closed, as trustee of the 
old syndicate! The trustees of the old syndicate were inter- 
340 ested simply to wind up the transaction. They had been 
anxious to sell for a good many years, and witness wanted to 
get the money for distribution among them. 

knowledge or recollection.” When the matter came to be warmed 
He first beard of his being made one of the trustees for the new 
syndicate only a very few days before the transaction was closed 
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in April. It bad been suggested before, but he bad no knowledge 
that lie would be trustee until very near the date of the close of the 
transaction. 

<k Q. What can you tell about tiie one-forty-eighth interest assigned 
to you? A. 1 took that interest and held it until some time in 
June, when Sands called and said that that share was really in¬ 
tended for (bins, and he told me that Clans had obtained it through 
Bieber. I think at that call 1 told him I would surrender it, but 
shortly after he left l wrote him a note that I preferred to keep it. 
lie told me it would he very embarrassing to him not to surrender 
it, and I finally surrendered it. 

“Q. Had you subscribed for it? A. I think I had. 

; ‘Q. When? A. At the very last—when the last list was in. I 
do not know that I had subscribed; it was the remaining share that 
1 took. 


‘*Q. Was there any subscription list? A. I never saw one to my 
knowledge or recollection.’ When the matter came to he wound 
up, this l/48th interest was untaken;—when witness said he sub¬ 
scribed, he meant he took it. 

He had acted as trustee from April, 1892 to the present time, 
and the entire expense of the syndicate for bookkeeping or 
341 oilice charges had been $50 for postage. Mr. Beyer having 
no relation to the matter except that he was witness’ book¬ 
keeper, kept the books. Every two years statements were furnished, 
the last about two months before the bringing of this suit. 

Asked what efforts he had made to sell the property, he testified 


that lie had made numberless efforts for Id vears to sell it, visiting 
Baltimore and New York several times. He had given an option to 
Mr. Brown at one time, and an option to Mr. Chapman, and had 
tried to effect a sale through Thos. J. Fisher & Co., Fitch, Fox & 
Brown, J. II. Smith & Son and other real estate brokers whom he 


named. He had tried to interest 21 different people in the property, 
and had brought on gentlemen from Pittsburgh and elsewhere and 
had paid out $260 for their hotel bills in trying to sell it, paying 
the money from his own account. 

He had made efforts to have the property put on grade and 
opened up and sold in that way, believing there would he a nice profit 
in it, but the Western people objected unless the loan could he in¬ 
creased and the improvements paid for out of it, which was im¬ 
possible. He had also had an estimate made of the cost of grading. 

Asked why in his opinion the property was unsalable he answered 
because it was a very large body of land, had been purchased on the 
eve of a panic which lasted more than ten years, during which time 
the record will show most transactions were exchanges rather than 
sales; it was not easy to find a purchaser during those years for a 
suburban lot worth only $5,000, and this place involved an expendi¬ 
ture of more than $400,000. If an effort had been made to force the 


property on the market, it would have cheapened it. You have to 
wait until conditions are right, to put it on the market successfully. 
Very shortly after the purchase, an offer of $1,500 an acre had been 
made for the property, but declined by the parties in interest. 
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The first loan was $160,000 at 6%, and largely because he was a 
director in the American Security and Trust Company he was 
able to get a second loan of $100,000 from them at five per cent, 
after first trying to get a lower rate than that in Philadelphia and 
New York. The Trust Company sent witness one-half of the 
642 commission as a real estate agent that — their custom The 
rate Qtherwise would have been two per cent, had he not been 
a broker. 

The computations and disbursements of the notes and profits be¬ 
tween Sands and the Michigan people “seems to have been made 
by Mr. hum ions as J have a memorandum in his handwriting to 
that effect.” 

Witness thereupon produced and there was put in evidence the 
following paper, being the memorandum referred to by the witness. 


346 


Exiiimt P. 104. Defendant’s Testimony. 


50,000 

Cash . 110.000. _ 

2,260. Cash 

87,400. Notes 

1/24 pays . 20833 

1/24 assumes notes 

Notes =. 13300 

2 “ 

1/3 . 240,000 

80,000 

50,000 

30000 

Thomas, Jr., 24)2100 ( 87.50 

192 7 

Buckley 180 612.50 

148 

Un-M 120 87.50 

120 6 

• _ 

525. 


612.50. 
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On reverse side of page was the following: 

Notes. 133,000 

7,262.50 
6,225. 

5,117.35 


24)800,000(333,333 6,295.15 

11 - 

36,666.73 157,900.00 

80,000.00 

237,900.00 

2 . 100.00 


240,000.00 

344 The part in ink was in Emmons' handwriting and that in 
pencil in Beyer's. So far as he knew, Emmons had no in¬ 
terest in the computation and distribution of the notes except to get 
the matter wound up and pay the money to the old shareholders. 
Witness did not know from whom Emmons obtained the data 
with which to make the computations. He did not get it from 
witness. Witness had no recollection <>f having it. 

He did not know at whose instance the endorsements made on 
the deferred purchase money notes made in Emmons' handwriting, 
were signed bv Emmons and himself—not at his. 

He had obtained from Emmons authority to sign Emmons’ 
name to notices about the payment of these cash subscriptions. Em¬ 
mons had had authority to sign witness's name, and did so at times. 

Regarding the testimony of A. A. Thomas as to witness purchas¬ 
ing an interest of his in some property, the fact was that Congress, 
March 2, 1896, made an appropriation to buy some ground for a 
United States Army General Hospital, which was a matter of gen¬ 
eral knowledge, published in the Washington papers because of 
local interest, and in the Congressional Record, which Mr. Thomas 
always took. Thomas was anxious to sell, saying that lie was very 
much in need of money, and came to witness about it, and they 
discussed the matter after Congress had made the appropriation to 
buy a site for a hospital; witness told him there would be other sites 
and he would have to take his chance. Witness agreed to buy 
Thomas’s interest at something like $1,440 an acre and made a de¬ 
posit on it March 10th. The transaction was not closed out until 
later. The Secretary of War had appointed a commission of three 
army officers, General Clarence Edwards, Captain Baker and Major 
Borden, a Surgeon, to select a site, and they had invited proposals, 
by advertisement. Thirty-two sites were submitted. When he 
bought of Thomas he stood one chance in thirty-two, and got that 
chance. He bought other ground of Thomas that he carried a good 
many years and got just what he paid when be sold it. At the time 
of his purchase, the commission had not acted in any way, no 
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preliminary recommendation had bem made, and their recom¬ 
mendation a.s to the site, made later, was not final until six 
34o months afterwards. Witness had no intimation even as to 
the action. He had never met Gen. Bates or Captain Baker, 
and had met Major Borden hut once. 

\\ i I ness sold the Marshall Brown tract last November for 
$420,000, $22.).000 to he cash, and the balance in about three years 
at *>%. He held a deposit of $5,000 on it made by George T. Penny, 
<>f High Point, \. C., the sale to be consummated the following 
March. lie figured this sale would result in a profit to the share¬ 
holders. 


The competency of this testimony was objected to as irrelevant to 
the present suit. 

lie figured this would give $1,600 profit on each 1/24 share. 

I he semi-annual interest on the purchase money lien on this 
property required $4,800, and as a matter of convenience witness 
paid it by drawing one check for the amount and depositing it to 
his personal credit in Washington and then paying the interest. 
Norton would retain the interest on his note and on Hannan’s and 
the money for interest was paid out in this way, all shareholders 
remitting assessments for it except Norton and Hannan; the interest 
on the notes held by them would simply be credited, which matter 
witness would adjust by a check. Pursuant to call, the witness pro¬ 
duced the checks, and their stubs, with which their semi-annual in¬ 
terest payments were made, and the stubs of his general checks. 

Witness had bought from Hannan, Hannan’s note. Witness 
never had informed the plaintiffs, or any other persons, that this 
tract could he bought at an exceptionally low price, but was too 
much to 1k> handled except by a number of persons. He had never 
made any statement to any person, that the cost of the property to 
the owners would be $240,000. He never made any statement to 
any person that any person taking an interest in the syndicate 
would do so on an equal footing with the organizers. 

Q. To which of the complainants or other subscribers did you state 
that you would take a share or shares in the syndicate on equal terms 
with the complainants. A. I do not recall ever making any such state¬ 
ment. 

He had never made any representations whatsoever to Lans- 
burg, Prince of Luchs, or the Hills interest; he never saw them and 
made no representations. He had never made any statement 
846 to any subscriber that the property would he held by Norton 
nnd himself in trust for the benefit of the purchasers. He 
laid never made any statement that he would sub-divide the prop¬ 
erty and the same would he divided equally among the parties in pro¬ 
portion to their subscriptions. He never made any representation 
that $237,000, or that $1,300 per acre was the lowest price at which 
the land could l>e bought. 

At the time ho and Emmons called in subscriptions, no arrange¬ 
ment had boon made as to who would be the trustees for the new 
syndicate, and he had no expectation that he would he one of the 
trustees. He never made any statement to anybody that they would 
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become subscribers on tbe ground floor or would share equally in 
the profits with the organizers or would come in on equal terms with 
the organizers. 

As to the charge in the hill that, out of the money contributed by 
the subscribers to the new syndicate, a mortgage of $26,1 ;>0 had been 
paid off. making the property clear, there was no profit to him in 
that transaction. Out of the '$50,000 cash payment to the old syndi¬ 
cate, a mortgage of $26,150, including interest, due from it was paid. 
Buckley had been used in the matter because it was necessary to 
put the title in some one for the purpose of making the notes, and 
no person in business cared to make notes, as it embarrassed his 
credit. It was first suggested they make Simons the holder, and 
then it was suggested there might he some judgments against him, 
and Emmons suggested Buckley. Witness never saw Buckley. 
Buckley made the mortgage and conveyed, subject to the mortgage, 
to the new syndicate. Joseph Paul had no connection with the new 
syndicate, and Mr. Beyer had no interest in it. The new syndicate 
never had any treasurer, the allegation in the hill that witness, was 
treasurer being absolutely a mistake. TTe thought the old syndicate 
had acquired the property about 1886. hut he was not in it origin¬ 
ally. Between 1886 and 1892, land values had appreciated very 
much in Washington. It was a boom time in Washington for su¬ 


burban real estate. 

347 He had nothing to do with the distribution of the deferred 
purchase money notes after he had endorsed them. They 
were endorsed without recourse, he supposes because they did not 
know whom they were going to—“Emmons did not know, and I 


did not know.” 

With respect to the allegations of the hill that he had received and 
had paid to Norton an illegal commission on the $100,000 loans, he 
testified that he had never given Norton any of the commission on 
account of the $100,000 deed of trust, and had received no com¬ 
mission except what the American Security and Trust Company sent 
him. As to the charge of the hill that he had been derelict in keep¬ 
ing hooks, all that he had to say was that he had the best bookkeeper 
in"Washington.—regarded as its best—that the hooks were not 
posted for two or three years, hut they had all the data; statements 
were sent out every two years, the last statement about two months 
before the suit was instituted, and the hooks had since been posted 
to date, by simply clerical work, from data which was at all times 
in hand. The funds of the syndicate had at all times been kept 
at the American Security and Trust Company. 

Witness knew .Tames M. Bell, hut had no recollection of meeting 
him until after the syndicate was organized. Asked how he met 
him. the witness testified that Bell came to his office and seemed 
peevish or sore that he was in this Marshall Brown syndicate. Wit¬ 
ness told him he had had nothing to do with his getting in—that 
he had better see Sands. Bell wanted to sell his share, and the con¬ 
versation went along that line until he left. Afterwards he came in 
and renewed his desire to sell his share and wrote several letters 
meanwhile about it. Witness told him he had been in a long time, 
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that witness had great faith in the investment, and that he could 
not leave his children a better asset. Bell said he had no children 
and wanted witness to buy his share, intimating he would take 
around $2,000 for it. lie did not think he had seen General Bell 
since that time. 

The testimony of General Bell that Sands brought him to witness's 
ollice and that witness represented that Bell would go in on 

348 equal terms with the others was not correct. Sands had 
never brought Bell to his office, and no such representation 

was made Bell by witness. No portion of the payment of Bell’s 
subscription was made to witness. Witness made no statement to 
Bell about his going in on the same terms with witness, made no 
recommendation to him about going in, and did not see Bell before 
Bell went into the syndicate. Tie never told Bell the property was 
too much for him to handle alone and that he wanted to get people 
in. 

“Q. Were you interested in getting up the syndicate? A. I was 
not." 

He had never told General Bell he would take an interest in the 
syndicate. When witness told Bell he bad nothing to do with get¬ 
ting Bell into the syndicate and be bad better see Sands, Bell made 
no reply but simply indicated he wanted to get out. At no one of 
his interviews with witness did he make any statement that having- 
gone—on witness’ representations, witness first heard of this when 
he read Bell’s testimonv. Bell had never said anvthing to him that 
the property having cost less than the syndicate owners were paying 
for it. Senator Sanders was dead, and had never stated to witness, 
directly or indirectly, that he knew the property was purchased for 
a less price than was stated. Asked whether he had ever received 
any comment from Sanders, he replied that he had received one 
letter, which was introduced in evidence, dated Helena, Montana. 
June 21, 1004, acknowledging the receipt of a request by Austin P. 
Brown for an option on the property, and the letter was introduced 
in evidence and is in part as follows: “It (the proposition) does not 
particularly attract me. It was purchased as a speculation out of 
which we justly hoped to make a very considerable profit, an ex¬ 
pectation certain of fulfillment when the growth of the city should 
be in its direction, an event certain to happen sooner or later. We 
expected an earlier realization and all we can say about it is 

349 that it is a dozen years nearer than when we made the pur¬ 
chase. 

“As I interpret Mr. Brown’s proposition he does not offer to pur¬ 
chase now but wants a year’s option to determine whether he can 
find purchasers or not. This ties up the property for one year, so 
that we could not consider any other offer. * * * 

“T am remote from Washington and seldom visit there and rely 
implicitly upon you, in whom I have the utmost confidence and T 
would be disinclined to stand out against the action of my co-owners 
and your advice. * * * 

“Any one most will take an option on enterprise however large 
if there is no forfeiture and they can get considerable time, and I 
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would be glad if you would write me your opinion of Mr. Brown as 
to his fortune and whether he has such relations to capitalists as that 
he would probably succeed. In this country, when a man sits down 
to a game he never sells out to a fellow that has seen the winning 
card.” 

Witness recalled no conversation with General Bell at which he 
said it would soon he time to renew the mortgage and there would 
he another thousand dollar commission. General Bell had never 
told him it was his duty as trustee to exert himself and witness 
never replied that he was getting too old to hustle, whereupon Bell 
had suggested there should he a trustee who would hustle. Bell 
never made any said suggestion to witness, and witness has made 
no application for admission to any home for incurables or old men; 
he is still doing business at the same old stand. 

Witness has not the slightest idea what Bell meant by saying 
Beardsley had bought an interest from an old gentleman i 11 the 
West for very much less than Bell was asking. Witness never knew 
the age of any of the Western people; he had bought an interest 
from some Western man. but whether old or young, and whether 
living or dead witness did not know. Tie saw none of the Western 
people except Hannan, Norton and Beardsley. 

After this call of General Bell’s, when he seemed unusually anx¬ 
ious to sell, witness went to his summer home in Maine, and 
350 after that to a meeting of the Greene Gold and Silver Com¬ 
pany and the Greene Copper Company in New York. 
Colonel Greene had already bought one share, and when witness 
told him of General Bell’s and that Bell said he would sell it around 


$2,000. Greene said he would take it if witness would buy it off 
Bell’s hands, Greene to give witness 1,000 shares of Greene Gold 
and Silver preferred and 10.000 shares of the common, witness to 
pay him $10,000 in cash, which he did pay him. It was on this 
arrangement he had bought General Bell’s share. 

TTe could not explain the difference between the letter offering 
$1,500 and a telegram the same day offering $1.0)00 unless there 
was some change by Colonel Greene in his proposal. He had not 
received any answer to the $1,500 proposal, when he offered $1,600 
bv telegram. The witness asked to be allowed to state the result of 


this transaction, to which complainant’s counsel objected to anything 
bearing on the judge’s unfortunate result of the Greene Gold and 
Silver and other speculations. After which the witness, referring 
to the charge in the bill that he had made enormous profits, testified 


that he lost $7,000 on that transaction. The witness further testified 


that, if he had sold the stock at the time, he would just about have 


gotten his money back. 

Asked as to what other shares he had bought, the witness testified 
that on December 3. 1892, he had purchased Nat Goodwin’s cer¬ 
tificate. paying the face value and interest so the total cost was 
$4,277.99. On April 5, 1894, he sold that certificate to .T. B. Mc¬ 
Creary at a loss of $77.99. On October 28, 1893, he bought New¬ 
comb's interest at a total cost of $3,701.85, and on October 31, 1893, 
sold it to G. G. Vest for $4,200.00. On March 4, 1895, he bought 
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the Weeks certificate at a total cost of $3,378.47, and on March 25, 
1895, sold it to Flora A. Patterson and Lilly M. Muckelhaus for 
$4,200. On February 6, 1900, he bought Mr. Baldwin’s certificate for 
$1,500, and $1,170.63 assessment, a total cost of $3,259, and on April 
31, 1904, exchanged this certificate with W. C. Greene for 2,025 
shares of Greene Gold—the company is bankrupt and the stock 
worthless. On September 14, 1897, he bought Bell’s certificate 
which, with interest and assessments, amounted to $1,860.70, and 
on October 15th exchanged it with Greene for 1,000 shares 


>f Greene Gold and Silver preferred, 10,000 shares of com¬ 


mon, and a cash bonus of $10,000, making the total cost 
$11,860.70. On March 15, 1897, he sold 1,000 shares of Greene 
Gold and Silver preferred for $6,835.50, a loss on the transaction 


of $5,025.23. 

His total loss on the certificates which he had bought and sold 


had been $7,043.51. 

With the exception of these purchases and the 1 /48th untaken 
interest, he had had no interest in the syndicate. Colonel Greene 
was the client mentioned by him in his letter to General Bell. It 
was not true that the increase to $1,600 was because of Bell's refusal 
of $1,500. He had not heard from Bell. 

He had never told General Bell he had bought the interest of 
an old Western man who expected soon to cross the river and wanted 
his affairs in shape before he died, and he knew of no one answering 
the description. 

There was a wide difference between selling property such as the 
Marshall Brown property and property over toward 14th Street or 
Connecticut Avenue. The assessments could not be regular because 
taxes were irregular; there was no other irregularity. There never 
was any excessive assessment. The rent of the old house on the 
property was not uniform, and this affected the amount of assess¬ 
ments at times. He had first heard of Bell as a subscriber when 
Sands submitted his list of subscribers in May, 1892; his check 
was not paid to witness, and witness never knew it. 

Sweney did not subscribe on March 1, 1892, neither did he make 
a deposit. The facts were that Sweney had done a little business 
in witness’ office, and on March 1st bought three lots on 13th Street 
north of Kenesaw and made a deposit of $50 on the lots, 
352 getting a receipt subject to confirmation by the owner, a 
Philadelphian. Some days later witness told Sweney the 
owner, Mr. Richmond, had declined to confirm the sale. Witness 
then called his attention to Marshall Brown “and told him very 
frankly that Mr. Sands had had an option on it since 1891 at $1,000 
an acre, and that he had procured a large number of* subscribers and 
that Mr. Hannan took the option up to complete it and lie, failing, 
called on me. I told him the ground had very materially increased 
in value and it was fully worth $1,300 per acre, and he took a 
l/48th—half share.” 

Mr. Parker said he desired to correct his testimony that he had 
surrendered the Gans’ certificate in June. He finds it was in Octo¬ 
ber. The certificates were not issued until sometime in June. He 
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first learned of the names of the people who were to have them in 
May. The payment for the land was made and the transaction 
was closed April 18th. 

lie had never taken Sweney out to look at the land, or sent him 
out. The tract was not the same one on which Judge Chase’s coun¬ 


try-seat was located; these two tracts were four or five miles apart. 
On the Columbia Heights lots on which Sweeney made a deposit 


witness would have charged the seller of the lots a commission. He 


told Sweney he was making a profit out of the Marshall Brown 
investment and Sweney understood that fully. He had never told 


Sweney he would go in on an even basis with witness, or on an exact 
equality with witness, or that everybody would do so, or statement 
of that kind. 


Witness had no expectation at that time of being a trustee. He 
might have said to Sweney he had been asked to be a trustee. He 
never told Swenev that witness would be a trustee and would be 
compensated in that capacity for his services. He had never stated 
that Sweeney’s deposit would be retained for the syndicate to be 
organized. 

353 “Q. Mr. Sweney testified that his impression is that there 

was a contract of subscription signed by himself and others. 
A. 1 have no recollection of any subscription list at all. 

“Q. If they had any subscription list, did you ever have it or 
see it? A. I have no recollection of having it or seeing it.” 

It was not true he had told Sweney, as testified by him, that 
witness would get a per cent age for handling and selling the prop- 
ertv, and would get his compensation in that way. It would be 


very unusual to accept your profit in that way. Of course if he is 
a trustee, his compensation is when he sells the property—his com¬ 
pensation as trustee and not as a broker. He had never known of 
brokers in Washington selling land and looking to their commission 
as trustee for selling it. The trustee’s commission is for his services 


as trustee, and not as broker. 


As to Sweney taking offense at witness asking him the cheapest 
figure at which he would sel 1 his interest, witness had suggested to 
Colonel Greene that he buy other interests, and Greene had told him 
to find the cheapest price at which they could be bought. Tie had 
written Sands and others who bad been importuning him and 
Sweney was very much in this class. Witness was acting for Greene, 
and had no interest in the matter whatever. 


Witness had received from Sweney the letter of March 31, 1908, 
stating he was quite disposed to join the complainants unless his 
interest was purchased at cost, to which Sweeney testified he had 
received no reply. Witness had made none, because he regarded it 
as a species of blackmail. 

The deposit on the three lots on 13th Street was not refunded to 
Sweney, but was applied in settlement on bis l/48th interest. 
354 The $50 was not paid as earnest money, or as evidence of good 
faith, on the Marshall Brown tract, but was made on the 13th 
Street lots. Witness asked him for no deposit except on these lots. 
Witness’ office book is produced and shows it was on the lots, and was 
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made March 1, 1892. Witness had not told him he would call for 
the balance when the organization was completed, and had not told 
Sweney as early as January or February, 1892, that if enough sub¬ 
scribers were not secured, payments would be refunded. He had 
never sent Sweney anywhere or driven anywhere with him. He 
never discussed the Chase property with him, or tried to interest 
him in it, nor had witness ever any connection with that property. 

There was introduced in evidence from Parker’s books the fol¬ 
lowing entry: “Deposit on sales March 1, 1892, by deposit of Hon. 
J. II. Sweeney on the purchase of Lots 20, 21 and 22, Block 37, 
Columbia Heights, $50.” 

\\ itness said that if Sweney had also made a deposit on a Harvard 
Street lot which he had bought from witness it had slipped his 
memory, and there was thereupon introduced in evidence the fol¬ 
lowing entry under date of March 20, 1891: “Deposit on sales 
Harvard Street to J. II. Sweeney, carried to account of W. G. 
Audenried, $200, and a credit to the account of Audenried of $200 
deposit from Sweeney. Audenried was owner of the Harvard Street 
lot. 

Asked as to the witness Beardsley’s testimony that Parker had 
claimed a commission on the $300 per acre profit in the syndicate 
organization to cover bookkeeping, office expenses and the like 
witness said no conversation was ever had about a commission of 
that sort in his office, nor about any commission except the trustees’ 
commission in the deed of trust. 

Witness had known Freeman II. Mott 10 or 15 years, Mott calling 
at his office and talking about real estate. The interest in the old 
Marshall Brown syndicate of the late John Paul Jones had been put 
in Mott s name for the reason that witness did not feel able to carry 
it He did not propose to carry it, and thought if he wanted to 
sell it, it would be better to have the certificate in some man’s name 
who was not a trustee in the property, and would not have a tendencv 
to cheapen the property. Witness bought it because Jones 
6b0 } vas anxious to sell it, and had constantly asked witness to 

lfiQ9 , bu >’ ,’Y came on with Hannan in Januan- 

189-, he told witness lie, Beardsley, might buy some of the shares 
in the old syndicate if for sale, and asked witness to look them up 
\\ itness wrote him, after talking with Warder, about the 8th or 
9th of January, that Beardsley could have Warder’s shares. Aboud 
January 20th or 26th, Beardsley wrote he would take Warder’s 
shares. \\ hen here, he said he would take six or eight shares He 
said lie would take Warder’s shares at $5,000 a share. Warder de¬ 
clined to take that, and witness wrote Beardsley on February 27th 
that he could have Warder’s shares at $5,500 and witness’s'at the 
same rate. At that time, witness intended to put in the Tones’ 
certificate and a half share of Anderson’s, making the eight shares 
that Beardsley said he would take. Beardsley could have had those 
shares up to the 7th or 8th of April at that price. If Beardsley had 
thought this sale was going through and had bought these shares tie 
would have made over $19,000, and if he had taken witness’s shares 
witness would have lost over $1,200. That would have been the 
27—2592a 
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profit to Beardsley if the sale to the new syndicate at $1,000 per acre 
was sure. Hannan’s letter reached him on the 2nd or 3d of March 
asking witness to fill in the balance of the certificates. Jones came 
in and about the 4th or f>th of March wanted witness to buy his 
share. Witness hesitated about buying it, as he did not think the 
syndicate was going to be a success, and be did not want to carry it. 
He assumed that if Hannan knew it, Beardsley also knew it, and 
would not take the certificates from Warder. Tie was now referring 
to a letter from Hannan of the 2nd or 3d of March saying lie would 
not be able to complete the syndicate and asking witness to 

356 supply the balance. The date was impressed on his mind by 
reason of the fact that Jones asked witness to buy on the 4th 

or 5th of March. He assumed Hannan knew it was a failure, and 
that Beardslev knew it and would not take the certificates. 

Jones was paid by witness’s check to Mott’s order and endorsed 
by Mott, and knew witness was the purchaser. Witness never in¬ 
tended to conceal anything from Jones. Jones knew witness was 
buying his share. Mott was a very conservative man, who was more 
of a nuisance than a benefit to any office, but was good natured and 
was tolerated. He used to hunt up property, and being too timid 
to buy it himself he invited witness to take the share with him. 
Witness paid very little attention to Mott’s small matters, as he was 
engaged in larger transactions. Witness has carefully looked over 
his records to see if any lots purchased by him were on his books for 
sale, and finds none were. 

On cross-examination, witness said he thought Lawrence Sands, 
in 1892 and 1893, dealt in real estate. If he ever had a license, wit¬ 
ness did not know it, nor did he know where Sands’ office was if he 
had one. Witness’s office tried to keep a careful record of letters and 
correspondence, but could not undertake to keep it for a series of 20 
years. They are kept for a certain length of time, but after a num¬ 
ber of years and a transaction was closed, they did not encumber the 
files with them any longer. He had produced letters as far back as 
1892, and had found marks or writing on paper by Emmons of no 
importance at all. They had been found in one of the two safes 
of the office by Mr. Beyer, stored away. 

The Pearson exhibit produced had been obtained from Sands 
before the transaction was closed. It was a paper kept in his private 
safe and had been preserved because it was the only authority the 
trustees had to convey the property. 

“Q. This paper appears to have been filed. T will ask you, as is 
shown by the fact, that if when originally produced there 

357 were two file marks through it, indicating apparently that it 
was with certain other papers, and probably that a brad had 

been put through it and other papers? A. Tt was never filed in or 
with any other papers after it came into my possession. 

“Q, There were no other papers with this at all? A. No other 
papers with it, no sir. 

“Q. Where is the resolution referred to of date April 14, 1891, 
of the syndicate? A. That I am unable to say. 

The paper produced, witness thought, had been signed about the 
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first to the 16tli of April, 1891. M. B. Brainerd he thought lived 
here, but witness could not say how it was he appeared not to have 
signed until April 8, 1892. lie thought the paper had been signed 
by Brainerd in 1891. He was confident on this point; he thought 
it was signed very shortly after he got his option. 

The paper produced was the only paper which witness styled an 
option. He regarded that paper as an option. This paper was their, 
authority to convey the property. It is not witness’ recollection that 
Sands at that time had made a sale of the property. 

“Q. The paper in question says that the property had been sold 
at this time, the time of the signature on this paper, by Lawrence 
Sands and others. Is that true? A. Does it say that there? 

Being shown the paper, witness said: “That is not my recollec¬ 
tion.” 

lie could not say that in 1891 Lawrence Sands and others had 
consummated a sale of the property. 

“Q. TTow do you account for the fact that F. II. Mott is down as 
signing this paper for one and a half shares in 1891, w T hen the fact 
was that in 1891 lie had no interest in the property at all? A. He 
took that share of Jones and Anderson. 

“Q. When did you buy Jones’ share and take it in the 

358 name of Mott? A. Some time in March, 1892, I think. 

“Q. And when was the date the property was actually 
sold? A. I think it was about April 16, 1892. 

“Q. How do you account for the fact that this paper, which you 
say was signed hv everybody except Brainerd in 1891, in the Spring 
of 1891, hears the signature of F. H. Mott, who did not become in¬ 
terested in this property until more than a year later? A. I do not 
think I stated the paper was signed by every one in 1891. If that 
is so, T would like to correct it. I have no knowledge of the fact. 

“Q. How do you account for the fact that the paper does not hear 
the signature of Anderson if it were agreed that this sale should he 
made in 1891. and this paper was signed then, that it does not hear 
the signature of Anderson, of Adam Baub or John Paul Jones, who 
the records of the syndicate show in 1891 were the owners of 1/1-2 
shares? A. 1 do not understand that there was any agreement to 
sell in 1891 by anybody. Sands had the right to sell, but the right 
does not carry that he did sell in 1891. 

“Q. You have testified that all the members of the syndicate in 
1891 gave him an option to sell. A. No sir; I did not sav all the 
members of the svndicate. 

«y 

“Q. You said the syndicate. A. Certain members had; some of 
them had signed it. 

“Q. How do you account for the fact that it does not appear 
to have been given bv all the members of the syndicate, but 

359 only by some of them? A. It was probably given at differ¬ 
ent times, hut I think by nearly all the members of the syndi¬ 
cate. He did not know whether a majority would carry that right 
or not. Tie could not tell what time elapsed between other signa¬ 
tures and that of Brainerd. 

He was not aware in 1891 that Lawrence Sands had consummated 
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the sale, but Sands was trying to sell. lie did not think it would 
l>e correct to say in 1801 that the signers were advised that the sale 
of the property had been consummated by Lawrence Sands and 
others. He supposed Sands procured the signatures. lie could 
not say when he put his signature on. He should think he had 
put it on in 1891. 

lie had no copy of tlie resolution of the meeting of April 14, 
1891, or of any resolution, and had no recollection of any meeting 
having been held. 

■*Q. Is it not a fact that this paper, being tlie Charles B. Pearson 
Exhibit A. was not a paper which was prepared and signatures to 
which secured after it was ascertained that the present syndicate 
would go through and l>e an accomplished fact? A. I do not think 
it was. 


“Q. Who were the persons “and others" referred to in this paper? 
A. 1 have no idea. 

He knew it did not refer to him, and did not refer to Hannan, 
because Hannan was not thought of at that time. He had no knowl¬ 
edge of the practical consummation of the sale of the property at 
any time prior to January, 1892. He presumes Counsel means prior 
to April, 1892. 

He could not say whether this and other papers were together. 
He had not asked any one to sign this paper. The signatures were 
procured by Sands or someone else. Asked whether as trustee, he 
wished to have the assent of all cestui que trusts, be answered he 
thought that would be natural.. 

Made call for his letter-press books for 1891, to see whether 
300 witness had written any letter to members of the old syndi¬ 
cate to secure their assent to Pearson Exhibit, the books were 
produced under objection to the relevancy of the inquiry 

F. IL Mott was not beneficially interested in the property at 
all, but was simply a name used to represent witness, for the reasons 
stated. No one else was interested with witness in the matter in any¬ 
way. \\ it ness thought majority might control, but the shares stand 
in Mott's name and he theiefore signed it. He probably asked 
Mott to sign, or else Sands did, probably Sands. 

The paper was turned over to witness before he made the convey¬ 
ance and was used as his authority to convey at $1,000 an acre. 
It was the only authority he ever knew of, and he should think he 
first saw it about the time the sale was closed to the present syndi¬ 
cate; of course he can not remember the date. 

Q* ^ on ha\e stated a few moments ago that this paper was 
signed in 1891, a year or more before then. A. It might have been, 
and I might not have seen it. 

“Q. How did that occur and your signature to it if you did not 
see it? A. I cannot remember as far back as that. 

“Q. You do not mean then to be positive that this paper was 
ever signed and agreed to by any of the parties prior to about the 
month of April, 1892, do you? A. 1 could not say when it was 
signed. I assume it was signed right away after April, 1891. 

“Q. But you say, so far as you recall, that the first time you saw 



MYRON M. PARKER ET AL. 


213 


it was just before the consummation of the sale to the present syndi¬ 
cate, which was in April, 1892? A. What I meant by that was, the 
authority that turned it over to me. When I signed it, it might 
have been a good long time prior to that. I understood your question 
to be when the paper was turned over to me, not for signature, but 
retaining it for possession.” 

He had no recollection of a meeting having been called April 14; 
1891, though the paper so said. There might have been one. It 
was not true, as testified to by Emmons, that he had turned over to 
witness all papers of the old syndicate. Emmons had come 

361 to wit ness’s office where making an adjustment between 
Jones and Raub, about two-thirds drunk, and wanted the old 

records. Witness told him he never had the old records, and Em¬ 
mons got abusive, and witness ordered him out of the office and had 
never spoken to him since. 

lie thought he knew Samuel Richer prior to 1892, but was not 
personally acquainted with him, knowing him merely as he knew 
lots of people about town, with whom he was personally acquainted. 
He did not believe they were on speaking terms prior to 1892. He 
was sure they had never had any business transactions. He never 
supposed there had been any consummated sale of this property 
t e ( eai 1 1. v and s was working on a sale, probably repre¬ 

sented to the syndicate that he could make one. The expression 
in the paper he would not regard accurate if it was signed in 1891; 
the sale was consummated in April, 1892. Enough had been sub¬ 
scribed then to take the property. 

He did not recall ever attending a meeting of the syndicate, and 
he had not one of the books or records of the old syndicate. The 
books and records were kept in Emmons’ office, who made out all 
the statements and signed witness’ name to them. He could not 
say if a report of the old syndicate, known as No. 4, wa* sent out 
between January 27, 1892, and September 1, 1892, and could not 
tell why as late as September 1, 1892, E. II. Mott was named in 
the report of that date as the assignee of the interest of Anderson, 
Jones and Raub, instead of witness; witness had not signed a report 
in which that statement was embodied. Being shown the r port 
he stated that he had neither prepared nor signed it, that it was made 
out by Emmons, who always signed his name to the reports. The 
report in question was syndicate report No. 5. He could not say 
whether he had received a copy of the report or not but world look 
and see, and produce it, also No. 4, if he had them. He never 
looked at these reports, as a matter of fact—never read them over. 

“Q. The purchase money mortgage notes appear to be 

362 made out direct to Mr. Mott and then endorsed over to Mr. 
Parker. Why was that? A. I suppose, if that is the case, 

because the certificates is in my name. 

TTe did not understand, about the first week or thereabouts in 
M arch, that the success of the present syndicate was assured. He 
did not think it would 1)0 a success, because he had offered his 
shares for sale. Beardsley could have bought his interest then, possi¬ 
bly later. He did not think, shortly after the 8th of March, that 
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success was assured. Beardsley and Hannan exercised their option 
after its time limit had expired. 

“Q. You say in your answer that shortly after the first of March, 
1892, you were notified that the necessary amount of subscriptions 
had been obtained. Now how do you reconcile that with your state¬ 
ment? A. March 10th he wrote me. I think probably about 
March 10th. 

“Q. Is it not a fact that this Hannan letter which you say you 
are unable to produce is the letter which, as a matter of fact, notified 
you that the necessary amount of subscriptions had been obtained? 
A. To the contrary. 

Mr. Darlington: He has produced that. 

Mr. Mkrillat: There may have been more than one. 

The Witness: No, sir. 



The statement in 


that 


answer is that shortly after March 


i. 


1892. the witness understood the necessary amount of subscriptions 
had been obtained, and you have just a moment ago said that shortly 
after March 1. 1892, your view was that the syndicate had fallen 
through and its formation was a failure. A. It depends on what you 
call ‘shortly after.' In my testimony I referred this morning to a 
letter written bv Mr. Hannan on November 26th. I find bv the 


« 

record it is November 20th. 


Examination of witness’ letter-press l>ooks from 1890 to 1892 
shows no letter relating to this transaction except the letter to 
Hannan of Nov. 20, 1891. None to Norton or Beardsley. 
863 The witness stated that he did not have a copy of the state¬ 
ment and agreement stated in the letter of November 20, 
1891. to be enclosed in the letter to Hannan. It was the paper 
option furnished by Sands that was referred to. There might have 
been a memorandum which Sands had prepared about the property, 
a sort of prospectus. 

‘‘Q. You say this was in the nature of a prospectus? A. I think 
it was a description of the property. 

“(f Hannan has stated that he also received a paper which he 
obtained from you, which gave the terms of organization of the new 
syndicate and that sort of thing. Is that correct? A. I do not 
recall that at all.” 

The only recollection he had was of a copy of the agreement that 
Sands gave him and possibly a statement about the property. It 
was not a statement concerning the proposed new syndicate. The 
new syndicate was in process of formation about this time. lie had 
not. prior to that time, in Detroit, talked with Hannan about this 
property, but had about real estate matters in Washington. 

“Q. Mr. Patterson has stated that he had and would produce a 
subscription agreement, but did not produce the same; and Mr. 
Hannan has stated that he had seen a subscription agreement and 
had two copies which he obtained from you. Are those statements 
correct? A. They are not correct. If they had any subscription 
agreements they were the subscription agreements out there and 
not any produced by me. 
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“Q. Mr. Hannan stated here, as lie recollected, that he had pro¬ 
cured at your office two papers, one of which Beardsley or 

364 Norton kept, and one of which he kept, and to which sub¬ 
scribers appended their signatures. Is that correct? A. If 

he got any paper of that character in Washington he did not get it 
from me. lie must have got it from Sands. 

“Q, lie stated he got it in your office. Is that correct? A. Mr. 
Sands may have given it to him in my office when I was not there. 
“Q. Had you any knowledge of that paper ? A. I had not. 

“Q. Either prepared by Mr. Sands or any one else? A. It was 
not prepared by me. 

“Q. Mv question is whether or not you had any knowledge at 
any time of any such paper? A. I do not recall giving him any 
such paper at that time. He may have done it. 

“Q. Do you recollect asking Colonel Bates to forward a prospectus 
or anything of that sort to Senator McMillan? A. I do not recall 
whether I did or not. I cannot recollect.” 

Handed the list of the purchase money mortgage notes aggre¬ 
gating $160,000, witness said he could not state who held these notes 
April 18, 1892, and could not tell where they went to. He was a 
trustee of the old syndicate and of the new syndicate. 

“Q. And you assigned those notes on that date did you not? A. 
On this date? Yes sir. You mean the endorsement here. I do not 
know. There is no date on the endorsement. The endorsement 
is without date. The note is dated April 18, 1892. 

365 “Q. Was that the date? A. These were made out by Mr. 
Emmons in his office. He made the distribution of the notes 


because he had the records.” 

The interlineations written in the notes are in Beyer s handwrit¬ 
ing. He could not say that the distribution was made in liis office; 
they did not have the records of the old syndicate, and did not 
know to whom to send the notes. He did not know whether he 
knew as a matter of fact who were the members of the old syndicate. 
He did not have their addresses; they were not kept in his office; 

“We had some of their addresses.” 

“Q. You had, as a matter of fact, prior to that date, had you not, 
been given this paper marked Exhibit A, Charles B. Pearson, which 
gave a list of the various members? A. That is very true, but I 

might not have known- . . .. 

“Q And that gave you, did it not, the names ot the subscribers 

and accounted for all of the subscriptions? A. It gave the names 
of the subscribers but did not give the addresses. 

“Q. You knew that under the agreement each subscriber was 
entitled to so much in cash and so much in purchase money mort¬ 
gage notes Was not that a part of the agreement? A. I do not 
think that was a part of the agreement. They were entitled to so 


“Q Do T understand that as trustee of the old syndicate and trus¬ 
tee of the new syndicate that you did not see that the proper persons 
received these purchase money mortgage notes? A. That was left 


to Mr. Emmons. , ... , , 

“Q. Was Mr. Emmons a trustee or charged with any duty with 
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respect to the new members? A. No. T do not know who 

366 the notes went to out west or to whom Sands’ notes went. 
They were endorsed in blank and 1 have no recollection of 

distributing them. 1 think Mr. Emmons must have done it. 

“Q. You were trustee for the new syndicate, and the new syndi¬ 
cate was giving $160,000 in purchase money mortgage notes, and 
vour recollection is that vou did not see, nor anv one in your office, 
who got these? A. The notes of the old syndicate were distributed 
by Mr. Emmons. Those that went to the promoters of the new 
syndicate might have been distributed at my office, but not by me. 

“Q. Who did? A. 1 do not know. Mr. Beyer might have or 
Mr. Emmons might have, lie might have been there and did it. 

“Q. You were to he a beneficiary, were you not, in some of those 
notes? A. T received one note. 

“Q. And those others who were interested in getting up the new 
syndicate likewise were to receive some of them? A. I suppose 
some of the notes may have been handed to some of these people. 

“Q. Was there any settlement statement prepared by you and 
delivered to Mr. Norton? A. I would have to refer to the book¬ 
keeper.” 

ITe could not recall whether he ever saw any statement or not. 
Mr. Beyer would know about that. Asked if it was not usual in 
his office when any transaction was put through to have a settle¬ 
ment statement made, witness replied that Norton was not interested 
in the old syndicate. If any settlement statement was made 

367 up as between the various persons who had formed the new 
syndicate, he had no recollection of ever seeing it. It was 

a custom of the office to prepare settlement statements with each 
single transaction, but here was a single transaction in which a good 
many people were interested. 

Beyer was in charge of all settlements. 

“Q. I will ask you whether or not Mr. Beyer prepared these 
notes under directions received from you? A. I do not recall 
whether he did or not. ft may have been under directions received 
from Mr. Emmons. 

“Q. Was Mr. Emmons interested in any wise in the promotion 
or organization of the new syndicate? A. I do not know.” 

Witness said he had no knowledge of Emmons being interested 
except that Emmons drew the paper known as the Sands paper. 

“Q. I hand you a note No. 24 for $6,295.15 and ask you to whom 
that was given and how it came to be given to him? A. I think 
that note went to Mr. Norton, probably handed to him while he 
was here. 

“Q. Bv whom? A. T do not know. 

“Q. By you or any one acting under your directions? A. I 
cannot say about that.” 

Note No. 23 for $5,117.35 went to Mr. Hannan, but he can not 
tell who had delivered it to Hannan. Note Xo. 22 for $7,194.25 
went to witness. 

“Q. Who made the calculation as to how much should go to you? 
A. I think the calculation was made on Mr. Emmons’ memoran¬ 
dum ; I am not certain. I did not make the calculation. 
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368 “Q. On what was it based? A. On my percentage for the 

difference between a thousand dollars and thirteen hundred 
dollars an acre on the interest that was secured through me.” 

^ He did not know to whom the note for $8,393.25, No. 21, went. 
1 he interest in October, 1892, had been paid to the Washington 
Loan and 1 rust Company, but who held the note he did not know— 
that Company could. 


At this point Louis Beyer, Jr., was recalled for further examina¬ 
tion and, in answer to Mr. Merillat, testified that on October 19, 1892, 
a check had been drawn by M. M. Barker on the Columbia National 
Bank in favor of the \\ ashington Loan and Trust Company for 
$1,448.80, and on April 18, 1893, by check to the Washington Loan 
and Trust Company, interest had been paid on the note for $8,393.25, 
the checks for which payments had already been produced and were 
here identified. 

Ahe note for $7,194.25 Mr. Barker said was held by himself 
personally, but who held the note for $8,393.25 he did not know. 
That simply went to the Washington Loan and Trust Company, who 
could say what was done with it. 

Witness Beyer said that Barker held two notes of $6,650 after the 
transaction was closed and one of $7,194.25. 

The Hannan note for $5,117.35, Mr. Beyer said, had been pur¬ 
chased by Mr. Barker November 29, 1892, by check for $4,717.35, 
and the check stub showing the payment was produced. 


Cross-examination of Mr. Barker being resumed, Mr. Merillat 
asked: 

“Q. Have you a recollection as to whether or not it was yourself 
who directed Mr. Beyer as to how to prepare these notes, and the 
several sums for which they should be prepared? A. I have not. 

“Q. Can you say you did not direct him as to the amounts? A. 
No. 1 can say 1 never made the calculation. 

369 “Q. Did you give him any directions at all with reference 

to it? A. I do not recall giving him any. 

“Q. You knew, did you not, how they had been prepared, how 
they were to he distributed? A. I left those things almost entirely 
to the people having it in charge, Mr. Emmons and I. But Mr. 
Emmons made out the calculation statement. I might have done; 
I cannot say. ,r 

“Q. Emmons had nothing whatever to do with the accounting, 
had he, as between the members or the promoters, as between either 
the promoters or the organizers or persons interested in obtaining 
subscribers to the new svndicate? A. He knew as much about it as 
I did. 

“Q. lie had no relationship, did he, to those persons? A. Just 
as much as T had. 

“Q. He did not share in the profit in any wise, did he? A. Not 
that I know of.” 

Witness knew that Emmons shared in the profit as a trustee of the 
old syndicate; he did not know of his receiving anything else. 

“Q. Who directed Beyer as to how to prepare these notes, 24, 23, 

28—2592a 
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22 and 21, which appear to he for odd amounts? A. I do not know, 
except Mr. Emmons seemed to he there making calculations. Prob¬ 
ably they may have talked it over. 

“Q. As a matter of fact, those four notes represented the part 
that fell within your special connection with the new syndicate, did 
it not? A. Onlv one of these notes fell within my connection with 
that syndicate. 

“Q. And those notes were all prepared by your managing clerk? 
A. Prepared by Mr. Beyer, yes sir. 

370 “Q. And each represented a part of the profit that would 

he received, either by yourself, by Mr. John 1). Norton, by 
Beardslev, bv Hannan and by Sands. Is not that true? A. That 
is correct. 

“Q. And Mr. Sands was also a member of the old syndicate? A. 
I think he was.” 

Each shareholder in the old svndicate of a l/20th interest he 


thinks received a note for $0,050, making $133,000 of the purchase 


money mortgage notes which were to go to the members of the old 
syndicate. It took $20,150 to pay off the existing encumbrance on 


the property? 

The notes that went to the organizers of the new syndicate repre¬ 


sented $27,000. 

Sands had turned over to witness in cash on account of subscrip¬ 
tions $5,833.31, and owed witness, which witness advanced for him, 
$3,214.12. lie did not think he had any book account with Sands 
at that time. Sands had asked him to advance it as an accommoda¬ 


tion to him. and witness gave him a credit for it. 

Norton turned over, for Ilannan. Beardsley and himself, $22,- 
910.60. He turned it over in cash. Witness turned in $20,000. 
The total of this in cash was $51,941.01. The total cash turned in 


was $53,749.95. Two of the Sands subscribers, Goodwin and San¬ 
ders. had paid to Parker and Emmons $3,333 each, paying it at 
Sands’ request direct to Parker and Emmons. 

“Q. Instead of that totaling $53,000 and some hundred dollars, 
as stated in vour answer, it would total $58,000, or $59,000. A. 
$58,630.75. That takes in my $1,060 on my share of 1 /48th. 

“Q. In your answer you stated as the total amount turned in 
$53,749.95, as being the amount of cash paid in. A. That was the 
amount of cash that was actually paid in, but mt jwn certifi- 
371 cate, $1,000.08 was in bank, and I advanced for Sands 
$3,214.12. That makes (he $58,030.75.” 

The $22,910.00 turned in by Norton and bis associates was based 
on the amount of subscribers they got out west. They retained 
their $300 per acre and paid in at the rate of $1,000 per acre. 

When Hannan, Norton and Beardsley departed from Washington 


they undoubtedly had the two notes here represented, and later 
received syndicate certificates. 

He did not know what, as a matter of fact, the Michigan promoters 


had received above the $300 per acre from their subscriptions, but 
under the agreement they were entitled to $300 an acre; what they 
charged he did not know. He had paid them no money. 
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“Q. Where was this agreement finally closed up—in whose office? 
A. T do not know. 1 do not remember. 

“Q. Mr. Ilannan has stated that he was present and that the agree¬ 
ment was closed up in your office between yourself and Mr. Norton. 
A. I do not recollect it that way, between myself and Norton. 

“Q. How do you recall it? A. I cannot tell you where it w T a* 

closed up. it might have been closed in my office and I might not 

have been there at the time, even. 

“(l What is your best recollection as to whether or not it was? A. 
That is the only recollection [ have about it. 

“Q. I)o you mean by that that you cannot say whether or 

372 not you were present and the agreement was closed up be¬ 
tween yourself and Norton or otherwise? A. 1 cannot say 

whether T was or not.” 

He was operating in obtaining additional subscriptions at the re¬ 
quest of Hannan, under him, who told witness he would allow him 
the .$300 commission he was to get if he, Hannan, completed the 
syndicate. lie could not say where Sands was the day the matter 
was closed up. He recalled that Norton and Hannan were here 
about the time the matter was closed up, but could not say whether 
they were frequently in his office attending to the closing up. He 
had no recollection of l>eing in Sands’ office closing the matter there. 
“The probabilities are it was closed in my office, hut T might not have 
been present when it was closed.” He knew of nothing now to pre¬ 
vent his being present, but there might have been something then. 

“Q. T wish you would state to the best of your recollection how 
that agreement between yourself and Hannan was finally consum¬ 
mated. A. It was known by Hannan and Norton, T suppose, and 
probably by Beardsley, although T do not know as to Norton and 
Beardsley, that under their agreement with me T was to receive $300 
commission. The agreement was that T should receive $300, the 
difference between $1,000 and $1,300 an acre. 

“Q. Was it likewise known to Mr. Emmons. A. T think it was 
when the settlement was made, very likely.” 

TTe did not recall being there when the final settlement was made; 
he might have been, or he might have been out. 

“Q. Did Emmons know how many you had interested and how 
many you claimed to he your subscribers? A. T do not know 

373 whether he did or not. Mr. Beyer might have told him.” 

TTe did not think he had told Emmons. 

“Q. £o far as you are concerned, how would Mr. Emmons know 
how to draw these notes which appear to have been drawn for odd 
amounts? A. Perhaps T can explain that which will he satisfactory 
to you. Whenever a transaction was closed in mv office, T never 
looked over the details. T turned those matters over to Mr. Beyer 
entirely. 

“Q. Tn a matter of that sort, Beyer would be your representative? 
A. TTe would be very largely, yes. 

“Q. TTe would either be or would not be. What is the fact? 
A. T would turn it over to him to make the settlement. 

“Q. TTe would look after the details. A. He would; yes.” 

If it was a personal matter with witness, Beyer would look after 
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the details, to protect witness's interests; he was a skilled accountant. 
r rhe only profit witness made in this matter were that he received 
cash $6,530.75 and a note of $7,194.25, making a total of $13,725. 

As trustee of the old syndicate, he received $4,575, or 2% per 
cent, of $183,000. He had two one-twentieths in the old syndicate, 
for which he received $735 for each one-twentieth in cash, and two 
notes for $6,650, making a total of $14,770. He received no other 
profits in this deal, of any kind. The only thing he received from 
the new syndicate was tlie difference between $1,000 and $1,300, 
$6,530 in cash and a note of $7,194.25. He also received a 

374 one-forty-eighth certificate, which subsequently went to 
Gans, who paid $1,666.68 for that certificate, the amount wit¬ 
ness had paid for it. 

He did not know what Sands had received in connection with the 
transaction; nothing from him. 

Tie had not pushed his real estate business from 1892 as he had 
formerly pushed it, because there were not the opportunities, but 
there had never been a moment when he had not tried to push the 
sale of this property because it was on his mind constantly and he 
was constant!v reminded bv the shareholders that thev desired it. 

« t • 

Witness’ books were not posted to date when complainant’s coun¬ 
sel first called upon him. He told the counsel they could see any¬ 
thing in his office connected with the transaction; that his office 
was not able just at that moment to lay hands on letters filed 18 
years ago, but that the next day or two they would be discovered 
and at their disposal. He had not consulted hi* counsel at all at 
that time. Asked if he knew the statement in his answer was true 
that the bill was prepared when the counsel called upon him he 
answered: ‘‘It was understood & intimated that way.” Counsel 
had said they might as well be frank with witness & that suit 
would be brought. 

He did not know to whom the purchase money mortgage notes 
went or to whom they were delivered. He did not make the de¬ 
livery. and did not know who did. whether Beyer or Emmons or 
Hannan or Norton did it. He was trustee of the old syndicate until 
final settlement was made, and trustee of the new syndicate from the 
moment it sprang into existence. 

“Q. Tn neither of those capacities did you attend to, and do you 
know what distribution was made of these purchase money mort¬ 
gage notes? A. T do not know who received the three notes. I 
think there were three notes that represented the profit that the 
promoters had between $1.300 and $1.000 an acre. They were en¬ 
dorsed in blank. T cannot tell whether Mr. Sands got them or some 
one else, or whether Mr. Hannan or some one else, or Mr. Norton 
or some one else, or Mr. Beardsley or some one else.” 

The cash actually paid in was $53,749.95, of which $50,000 

375 was paid to the old syndicate. $2,100 went to Parker and 
Norton, leaving a balance of 81.649.95. That represented 

part of the witness’s cash profit in the land. TTis 1 /48th certificate 
cost him $1,666.68 and a balance due from Sands, which he ad¬ 
vanced for Sands, of $3,214.12, represented witness’s cash difference 
between $1,000 and $1,300 an acre, of $6,530.75. This is proved 
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another way: If you take the $53,740.95 actually paid in bank, 
the $1,666.68 of interest which was already in bank, the same as 
if paid in, and the $3,214.12 advanced for Sands, it makes $58,- 


630.75. They paid the old syndicate $50,000 and $21,000 to Par¬ 
ker and Norton trustees, which left the cash witness got, of $6,530.75. 
Nat Goodwin was not interested by witness, and he was not wit- 


ness’s subscriber. 


Witness does not know who figured as to how much cash the 
several persons engaged in promoting should turn in on the basis 
of the number of shares they had secured. Beardsley, Hannan and 
Norton turned in $22,916.66. lie could not tell on what basis of 
calculation that money was turned in. 


“Q, Were the various promoters at liberty to turn in such pro¬ 
portion in cash of what they had collected as they might choose? 
A. Of course T cannot say what information Mr. Sands gave them, 
but T never made anv calculation.” 


The cash was turned in at the rate of $1,000 an acre. 

“Q. On what proportion of a thousand dollars an acre were they 
turned in? Under the agreement there was not $1,000 an acre 
due. A. That T could not tell you. 

“Q. The syndicate was organized, was it not, on a basis of one- 
third down and two-thirds in purchase money mortgage? A. That 
was the understanding, yes. But who gave this information as to 
how the division should he, I do not know.” 

The cash was turned in to the office, lie was not the treasurer, 


but simply trustee for the old syndicate. 

376 “Q. As trustee for the old syndicate in the receipt of this 

money, what duty did you owe to the new syndicate? A. 
Just the disbursement of the money as trustees, Mr. Emmons and 
myself. 

“Q. You were also, were you not, to see that there was a distri¬ 
bution among the promoters of the syndicate? A. 4 hat took place, 
but 1 did not make the distribution.” 

He had no recollection of ever giving Beyer any data on which 


to make up the notes or any calculations. Asked if he gave Bever 
any instructions, he replied he knew Beyer would protect his inter¬ 
est's, which was the only interest he had, to the extent of one note 
that he knew about, fie supposed it would be upon a calculated 


basis—perhaps on a basis that was calculated by Mr. Emmons. 
“Q. Was this calculation made in your office? A. I do not k 


now 


about that. 

“Q. In your answer you say that Sanders and Goodwin, Sands 
subscribers’, paid in cash $6,666.66, and Sands personally turned in 
$5,833.31 cash, and that on April 18, 1892, there was a shortage 
of $3,214.12 due and unpaid from the subscriptions made or rep¬ 
resented by Sands. How did you arrive at your figures that Sands 
had a shortage of that odd amount if you did not have some basis 
on which his cash was to be turned in? A. I had no figures to show 
it I suppose Sands asked me to advance that much for him and 

I did it. , t , , 

377 “Q. Tn vour answer you state that was the shortage due by 

him. From what source did you obtain the statement made 
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ill your answer that there was this shortage? A. I could not recall 
that now.’’ 


He can not recall now what caused him to state in his answer 
that there was a shortage of $3,214.12 in the Sands subscription. 
Beyer might know about it, and would Ik? more apt to than witness. 
There must he some reason for the shortage, and he would think 
there would he a basis of arithmetical computation for this, Ilg is 
satisfied it can he shown by his bookkeeper that the shortage existed 
and Sands asked witness to make it good. 

"Q. Sands appears to have been entitled on the basis of his sub¬ 
scribers to $1 <>. 012.00 profit on his subscribers. Just how could he 
he short in the return he was making? A. Ilow much should 
he have paid on his eleven twenty-fourths cash? 1 would rather 
you would ask Mr. Beyer this question, because he is the book¬ 
keeper. 

“Q. Sands was responsible for seven twenty-fourths, which would 
call fora payment of $23,333.31 at the subscription rate of $3,333.33 
for each one twenty-fourth. Now you placed the total he should 
have paid at $15,714.09. 1 want to know on what basis you are 
figuring? A. T will have to refer you to the bookkeeper.” It is 
absolutely impossible for witness to remember the book-keeping de¬ 
tail' of a transaction which took place nearly 20 years ago. Tf it 
took place five years ago, would have to refer to his bookkeeper. 

TTe was unable to give the basis with respect to Sands, Norton 
or Hannan, or himself, on which the payments should be made and 
the bookkeeper would have to figure it out. There was no under¬ 
standing mutually between the several persons interested in 
373 raising subscriptions as to what percentage in cash should be 
turned in of their subscriptions—he does not recall any such 
agreement. 


He would have to refer to the bookkeeper as to whether Norton or 
Sands paid hv cash or by check. There was no understanding that 
he knows of why the money was paid into his office instead of into 
that of Sands; if paid there, Beyer would be the one to receive it. 
Who ordered the preparation of the papers connected with the 
transfer he did not recall. This was the first time that question had 
been presented to him, and he was trying to think; he did not 
recall doing it himself. 

Sweney's deposit on the 13th Street lots was applied on this trans¬ 
action. Tie had interested Swenev a few davs after March 5th. TTe 


had told him Sands had an option on the property for $1,000 an 
acre, and had been trying to organize a syndicate for some time and 
had failed to complete it, and told him Hannan was trying to make 
good at his end of the line and was calling on witness to complete 
what he could not get. and that witness thought the property in that 
section had materially increased during the year and would be a 
good investment. TTe had told him the property was owned by a 
former syndicate, and that Sands had an option on it from the 
former syndicate at $1,000 an acre. 

lie could not recall any special conversation with Hannan and 
Norton when they came to close the transaction. He supposes they 
talked generally about closing the transaction, but when they came 
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to closing lie turned the matter of the closing over to Beyer. He re¬ 
called no details of the conversation except they said they had come 
to close the transaction. 

In respect to Morris, whom witness interested in the syndicate, he 
told him he thought an investment in the syndicate would he a good 
investment and that he would make money in it. He had 
379 told Morris there was a profit to witness if Morris went in. 

“Q. What profit did you say there was for you? A. I am 
not sure whether I stated it was $300 an acre or not. I told him 


there was a profit in it for me.” 

He had told Morris there was something more than an ordinary 
brokerage commission in it for him, and that it was held by a 
former syndicate. 

“Q. Did you say who were to be the sellers of the property to the 
present syndicate? A. 1 do not recall whether I did or not. 

He may have told Morris that Sands was trying to sell the prop¬ 
erty, and very likely did, hut was not sure about it. He did not 
know whether he told him the price at which Sands had the prop¬ 
erty or not. He thought he told him Sands had an option on it at 
$1,000 an acre, but was not sure. He did tell him the new syndicate 
was to take it over at $1,300 an acre. He did not know whether he 
had told him how long Sands had held his option or not. He did 
not tell him that lie (Barker) would enter the new syndicate. 

“Q. Did you say anything to him as to whether or not you were 
interested in the old syndicate? A. I do not think that question 
was mentioned. 

“Q. Nothing of that sort? A. No sir. 

380 He told Mr. White about the Sands option at $1,000 per 
acre, and that Sands had been trying to place the property 
for quite a long time. He told White he, witness, was getting a 
difference of $300 an acre and about the way he came into it. He 
thought he told White he was trustee of the old syndicate; he thought 
White knew that. He did not tell White he would get a commission 
of 5 per cent as trustee of the old syndicate; White was a real estate 
man and familiar with such matters. His talk was with Alfred L. 
White. He could not remember the details of a conversation of 18 
or 20 years ago except the material facts. He recommended the 
property to White, and told him he thought it would be a good in¬ 
vestment. He did not think he told White he, witness, would he 
a member of the new syndicate, and did not recall whether he told 
him he was a member of the old syndicate that owned the property 
or not. It was usual and customary between real estate men to divide 
profits to some extent. He paid White $500 as a brokerage or what¬ 
ever vou choose to call it. He allowed White $500, as White said he 
ought to he allowed something. He did not recall that White made 
any point that that was a small allowance on the basis of the profit 
that witness would make. On each 1 /24th the profit would he about 
$2,287.50. The $500 allowed White was not on any basis except 
he felt he ought to be allowed $500. He did not know whether the 
monev was paid to White or whether he was allowed that in settle¬ 
ment, but would refer to the bookkeeper. 
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Dantziger went into the syndicate through White, ana witness 
claimed Dantziger, who came in through White, as his subscriber, 
lie did not know at whose instance White interested Dantziger, nor 
whether it was subsequent to witness' conversation with White. The 
Dantziger subscription was made out about the same time as White’s. 

It must have been subsequently to his acquainting White 
381 with the fact that witness was entitled to $300 per acre on 
each share he could secure subscribed.that the Dantziger sub¬ 
scription was made. White did not make any claim to receive this 
difference of $300 per acre since lie had interested the subscriber. 
The $500 that was paid White lie thought was on account of both 
his and Dantziger’s sui ascriptions. White made no claim for any 
larger amount than $">00. 

Witness had brought Sands and Hannan together; prior to that 
they were not acquainted, so far as witness is aware. Witness did 
not introduce Beardsley to any one. If Beardsley met Sands at all, 
it must have been in witness' office. The first time he saw Norton 
was when Norton came on to close the transaction. He did not 
think he had any correspondence with Norton before that. He first 
knew Norton would he one of tlie trustees when they sent on a paper 
signed by the people in Michigan selecting him as trustee; he does 
not know whether this was prior to closing the deal. The paper 
introduced in evidence was the paper he was referring to. Norton 
acted for the Michigan people in closing the deal. Hannan was 
here during that time, hut he did not remember as to Beardsley. 
He knows of no reason why Beardsley did not call at the office 
about the time of the closing of the deal. 

He does not know that it was known, until the calculation was 
made, to all of the promoters that $27,000 of the profit would be 
represented in purchase money mortgage notes, ft was known that 
the basis of purchase from the old syndicate was to he $50,000 cash 
and the balance in purchase money mortgage notes, which would 
have to be $100,000. 

“Q. So that the difference of $27,000 was well known to all the 
promotel's would be represented in purchase money mortgage notes? 
A. Yes sir; and $27,000 in cash. 


382 He did not know how the expenses incumbent in organizing 
and taking title were borne; these details he left to the book¬ 
keeper and would expect him to look after witness’ interests. The 
expenses of examination of title, preparation of deeds notarial fees, 
etc., involving $30 or $40, he did not bother himself about. He did 
not remember that any trial balances or anything of that sort were 
submitted to him. None was submitted to him that he knows of. 

He was not a party to the organizing of the syndicate until after 
the 5th of March, and after that there was no written agreement be¬ 
tween the parties who were promoting the syndicate, so far as he 
knew. So far as witness was concerned, Emmons was not a party 
to and did not share in any profits, except as a trustee of the old 
syndicate and entitled to a part of the trustees’ commission. Em- 
mons had no understanding with him to get anything more than his 




MYRON M. PARKER ET AL. 


225 


half of that commission of five per cent; witness has no knowledge 
beyond that at all. 

“Q. What if anything did Emmons have to do with figuring the 
division of profits or expenses incident to the new syndicate? A. 
He evidently did that through Mr. Sands. 

“Q. Have you personal knowledge that he did? A. No sir; ex¬ 
cept the memorandum in his own handwriting. 

“Q. Have you any memorandum that shows that he made calcu¬ 
lations as to these four odd amount notes that appear in the ev¬ 
idence? A. Nothing, except that which appears on that paper. 

Under the statement by counsel for complainant that their object 
was in fact, under the doctrine in Lincoln Chaflin, to show that the 
same course was pursued in other syndicates, and whether he had 
misled or deceived any one, the witness was asked whether he had 
not then believed that it was entirely legitimate to organize a syndi¬ 
cate with a profit to the promoters, informing the subscribers simply 
of the price of the land and leaving them to investigate for them¬ 
selves if they chose, and replied that he had not regarded it that 
way at all, and had no recollection of ever organizing syndicate 

“Q. You say in your answer that Hannan and Beardsley 
were given until March 1, 1892, to obtain and fill up their sub¬ 
scribers. Who gave them until that time? A. Mr. Sands, through 
me. 

383 He did not think Mr. Sands had met them himself before 
the date that witness gave them to fill up the subscriptions, 
March 1st. It was the 16th of January that he gave them until 
March 1, 1892, to fill up the subscriptions. He thought Sands 
wanted some limit fixed, so that he could know where he stood. 
Sands suggested to witness that they have until March 1st, and, at 
Sands' request, witness communicated that fact to them. 

“Q. In writing or otherwise? A. 1 do not remember whether it 
was in writing or not. 

“Q. You say in your answer that shortly thereafter, that is, 
shortlv after March 1st, vou were notified that more than enough 
had subscribed? A. On the 4th of February they notified me they 
had over $200,000 subscribed. 

“Q. You stated in your answer it was shortly after March 1, 1892, 
you were so notified that their subscribers had fallen off? A. Some¬ 
where along about that time.” 

He had neither the original nor a copy of the Hannan letter that 
he had stated he thought was dated soon after March 4th, stating 
there had been a failure. 

The resolution referred to with respect to the meeting of April 
14, 1891, was not, to his knowledge, ever attached to the Pearson 
Exhibit A, and he did not recall having seen it. 

The profit he realized on the Anderson and Mott shares was about 
$3,877.50. 

The Western people brought on their money when they came, 
and Sands “turned his in less the amount that we made up for him.” 

“Q. Did you call and receive subscriptions? A. Yes sir; Mr. 
Emmons and myself called subscriptions. 

29—2592a 
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384 They simply signed their names trustees, and did not 
designate in the calls for whom they were trustees. He did 
not know whether the complainants and other persons knew, as a 
matter of fact, they were trustees for the old syndicate, nor any 
personal knowledge whether Sanders, for example, knew when he 
forwarded his subscriptions that the persons to whom he was for¬ 
warding were not his trustees hut somebody else's trustees. He did 
not think they could think otherwise; he and Emmons were trustees 
for no other property. 

“Q. So far as you know, none of these gentlemen knew that this 
property was held by the old syndicate, did they? A. I do not 
know that they did. 

“Q. They did not know personally that some of it was held in 
trust? A. I do not know about that." 

Sanders, Goodwin and White forwarded tlie cheeks to witness' 
office. He could not sav to whose order the checks were payable; 
probably to the order of Parker and Emmons, trustees. He would 
have to refer to the bookkeeper to say to whose bank account they 
were placed; he, or book-keeper, would know; witness does not. 
They might have been placed to the credit of Myron M. Parker 
personally, but he did not know that. 

“Q. Did you actually draw a check and pay in your subscription? 
A. I would be glad if you would ask the bookkeeper that. 

“Q,. You have no personal knowledge on that score? A. 1 do not 

recall it, no. 

“Q. Ip it not a fact that so far as your payment is concerned it is 
simply a matter of bookkeeping? A. 1 should presume it to be the 


case. 


Just before suit was brought, a list of the syndicate subscribers bad 
been furnished to Mr. Merillat. That list included his name 
385 because the certificate stands in his name, Mr. (Jans never had 
it transferred. If any other certificate stood in his name, it 


was one he had purchased. 

The profits he had realized had gone to his personal bank account. 
He had two or three accounts, one a personal and a general account, 
and one a firm business account. The profits were deposited in the 
Columbia National Rank. He bad standing in bis name at the 
date of the institution of this suit a house on Vermont Avenue, 
which was described in the suit. The house was not clear of in¬ 
cumbrance prior to the organization of the syndicate. It had an in¬ 
cumbrance on it at that time of $20,000. April 3, 1802, lie ar¬ 
ranged through Riggs and Company a loan of $15,000. and curtailed 
the old loan $5,000. It has not been since curtailed. This curtail 
was made out of his account at the Columbia National Rank, he 
presumed. Witness at no time improved the property. Tie should 
think it was the same bank account in which the subscriptions had 
been deposited. He paid interest on the $15,000 after the curtail 
everv six months from his general bank account in the Columbia 


Bank. . . 

He had probably received subscriptions m the month ot March 

after sending out the notices of the 12th of March, his books will 
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show—he thinks it is all in the record. The letters asking people 
to remit subscriptions he thought were sent out of his office over the 
signatures of himself and Emmons. Tie had no knowledge at all 
of Sands having any correspondence with any of the three Michigan 
promoters. 

“Q. So far as you know or knew at the time, all the correspond¬ 
ence passed through you? A. That is true, so far as I know. 

“Q. Was it your intention during the promotion of this syndicate 
to become a member of tlie new syndicate? A. No, I do not think 
it was 

Q. What is your best recollection as to that, as to whether you did 
or did not intend to subscribe? A. My best recollection is I did not. 

“Q. Your purpose and intention was not to become a sub- 
381) scriber? A. Yes sir. 

“Q. If you thought it was well worth $1,300 an acre, why 
did you have an intention not to subscribe? A. I was not even in a 
position to take an interest in it. 

“Q. You mean financially? A. Yes; I might have had other 
means of investment. 

“Q. You had means enough, did you not, to buy up the shares of 
John Paul Jones, Ranh and Anderson? A. Yes sir; but I was not 
then inclined for other reasons.” 

TIis recollection was that Warder had no objection to selling; he 
objected to issuing notes in three different series, of which the first 
series were to he held hv the trustees after the first ^ear. "W arder, 
he understood, objected to the first notes that would mature being 
held by the trustees. lie had never heard of any understanding 
that, iii the re-svndicating, any members of the old syndicate should 
have a right to'enter the new' syndicate. Warder had not objected 

on that ground, to his knowledge. # . 

“Q Did the members of the old syndicate know or did you in¬ 
form any of them that $1,300 per acre was the price being paid by 
those persons who were purchasing the property, or the syndicate 
purchasing? A. I do not know whether T did or not. 

“Q. Did you inform any members of the old syndicate of that 

fact? A. 1 do not recall informing any one. 

“Q Did you give anv information of that kind to Mr. Pearson 
or Mr. Thomas? A. I never had any conversation with Mr. Pear¬ 


son about it.” 

387 \sked if lie had not been their trustee, he answered the 

agreement that Sands had, the option, provided that they 
could syndicate at any amount they wanted. That was the way he 
understood it. He had seen that paper in 1891 when Sands had 
brought it for signature. Sands might have thought he had the 
sale consummated in 1891, hut so far as witness was concerned, he 
knew nothing of it. In the Summer of 1891 Sands had claimed 
that he had more than a majority taken, but not all of them. He 
never heard of any claim that all of the subscribers had been had 
until 1892. He did not know who had the Pearson Exhibit A prior 
to its delivery to witness in March or April, 1892. , 

Asked if he had any correspondence in 1891 with O. 31. Anaer- 
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son, witness said that counsel examining him had the only letter 
he had ever written Anderson about it in the record. Objection 
that Anderson had sold before new syndicate was organized or 
complainants interested and had never complained of the sale and 
was not interested in this suit. 

“Q. Is it not a fact that you had correspondence with him, as 
your letter press hook shows, in 1891, and in none of those letters 
did you request him to sign this Pearson Exhibit A which appears 
ultimately to have been signed by all of the persons who held in¬ 
terests in the old syndicate at the date of the transfer of the new 
syndicate? A. 1 was not getting the paper signed. 

“Q. You stated you knew of its existence and that it had signa¬ 
tures attached thereto. A. 1 was not soliciting signatures to it.’’ 

In 1891 lie had signed it. They had a majority without the 
signatures of Hoy, Thomas, Pearson, Mott, Anderson or Jones. 
Asked if he did not as trustee desire to have a paper signed by 
authority, lie answered that he would not have conveyed the prop¬ 
erty. if they had not given him some authority to do it—he would 
not have conveyed unless a majority had signed. Very likely he 
would have consulted all, but ultimately he might do as the ma¬ 
jority said. 

388 “Mr. Merillat: Tn the two or three letters in the letter 
press book I find no mention whatever of any request to Mr. 

Andersen to sign. What do you know on that point? 

“A. T do not think there was any request ever contained in the 
letter. T told him there was an effort made to organize this syndi¬ 
cated 

He never knew Mr. Eaub, and had not suggested to any one else 
to sign the paper or get the signatures of his cestui que trust. 

“Q. Did any of the persons you sought to interest in this syndicate 
ask you how it was that property which had been optioned since 1891 
at $1,000 an acre was nevertheless cheap at $1,300 an acre? A. I 
do not recall they did. T told them there had been a very large 
increase in values during the year.” 

“Q. Anv suggestions of anv kind made by Sweenev or Morris? 
A. No sir.*” 

He had first learned of (Jans as a subscriber in June, 1892, subse¬ 
quent to the distribution of the certificates, one of which, as a mat¬ 
ter of fact, had been distributed to him for l/48th. 

He had no copies of the prospectus or other papers which were 
prepared. 

“Q. State to the l>est of your recollection whether or not there 
were some written papers in the nature of prospectus or statement. 
A. T think Mr. Sands showed me one at the time he called to see 
me some time in November. Mv recollection was that he showed me 
some sort of a description of tlie property.” 

He never had any copy in his office; that he knows of; he can 
recall none. He might possibly have asked Hates to send 

389 Senator McMillan something of the sort. Whatever lie had 
he had gotten from Sands, and did not recall whether he 

had made any copy of it. 
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“Q. I wish you would state to the best of your recollection whether 
it is correct, as stated by Beardsley and Hannan that there were 
subscription papers prepared and that those subscription papers were 
obtained either from you or from your office. A. 1 do not recall 
any such thing.” Asked whether this testimony was incorrect, he 
answered that he never found any subscription list in so far as he 
can recollect. 

Tie was not acquainted with Mr. Dos Bassos. Sands had told wit¬ 
ness Dos Bassos would be a large subscriber, and it was late in 
March, 1892, he thinks when he first understood Dos Bassos’ sub¬ 
scription could not be counted on. Sands said Dos Bassos has sub¬ 
scribed for 2/24th. He thought White took the subscriptions to 
fill the vacancy caused by Dos Bassos’ withdrawal. Dos Bassos was 
a resident of New York, and was not among the Beardsley, Norton 
and Hannan subscribers. He had no understanding with Sands that 
witness would get $300 per share on any of Sands’ defaulting sub¬ 
scribers. His actually receiving the money on the White and 
Dantziger subscriptions, which took the place of the Dos Bassos 
subscription, was not at all by agreement with Sands. 

“Q. What understanding was there, if any, and with whom, as 
to your getting the benefit of any profit that might arise as a result 
of filling in the Dos Passos shares? A. T took the profit on him 
the same as I took it on Mr. White—T mean on the others.” 

“Q. Was that by any understanding of any kind between you? 
A. Between whom?” 

“Q. Between yourself and any one else. A. Except Hannan. 
Tie had not only Michigan, but he had Washington ex- 
390 clusively, and when he asked me to get subscribers in Wash¬ 
ington, all I could get in Washington he would allow me 
$300 commission, or any I could get anywhere. 

“Q. That was on the portion of subscriptions allotted to Beardsley, 
Hannan and Norton? A. On any untaken subscriptions. There 
was no portion about it.” 

“Q. At the time of that agreement with Hannan, was it not a fact 
that Dos Passos was already a subscriber? A. T do not know whether 
he was or not.” 

“Q. The fact at any rate is that he was what is known as a Sands 
subscriber and when he slipped out you secured the difference 
through replacing them? A. The fact was there were so many re¬ 
maining shares that were untaken, and whether they were Dos 
Passos’ or anybody’s else, they were the shares that remained un¬ 
taken that I was asked to fill.” 

“Q. Bv whom? A. Mr. Hannan.” 

Sands was not present at the conversation at which witness was 
asked to fill them. It was no concern to him whether Dos Passos 
was a Sands or Hannan man. It was a vacancy occasioned by Dos 
Passos’ withdrawal. 

Witness had had only two or three conversations with Sands and 
did not think Sands would complete the organization of the syndi¬ 
cate. He regarded the Hannan people as working under or in 
conjunction with Sands. He was not working under or in conjunc- 
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tion with Harman, Beardsley or Norton, but entirely under Han¬ 
nan. 

391 Had any one else, while Sands was working on getting up 
this syndicate and while he had in the language of complain¬ 
ant’s counsel, this indefinite option, come along with an offer, he 
should have brought it to the attention of the shareholders, and very 
likely would have talked with Sands about it. He would have sold 
the property. He would have consulted counsel as to what he 
should do, in view of the paper to Sands. He regarded and still 
regards this paper as an option given by the signers. There were 
a few of them who had not signed the paper before 1892. He was 
quite sure a majority, meaning thereby Warder, Paul, himself and 
perhaps Sands, had signed it before then. He did not know as to 
Pearson. Thomas, and Rov; he thought Brainered and Mott <1 id not 
sign until 1892. 

“Q. Hannan, in his letter which you put in evidence, speaks of 
wanting some matter to he looked up, in which both you and he 
would be in on the ground floor. What do you understand by that 
letter? A. That is an expression of Hannan that 1 did not have 
any idea of. I suppose he wanted 1 should hunt around and get 
something he could buy.” 

“Q. You knew at that time what he meant? A. I suppose T 
knew. Anybody ought to know what the ground floor means. 
That does not refer to this property at all though, or anything that 
was in existence, so far as my knowledge went. It was entirely in 
the air.” 

**Q. Did you understand that it referred to the possible flotation 
of some other real estate enterprise? A. No sir.” 

“Q. At a price in advance of what you and he would l>e 

392 paying? A. No sir; I have no idea. I am not responsible 
for anything Mr. Hannan put in his letters. 

The Norton money was turned over to his office, and probably 
to Beyer. Tie did not remember that Norton had a list and fur¬ 
nished it of their subscribers. Sands did not name his subscribers 
to witness at that time. He supposed that Sands had turned the 
payment on his subscribers over to Beyer. It was about a month 
after the transaction was closed that Sands furnished a list of his 
subscribers. He did not recall Sands or Norton saying anything 
to him when thev turned the money over. Some of them turned 
their money over to witness. They might have told Beyer they 
were there for the purpose of settlement. He did not instruct them 
to have their dealings with Beyer. He naturally would turn them 
over to Bever. 

“Q. In arriving at Sands’ shortage, as stated in your answer, of 
$3,214, did you count in this Gans share or was there counted in the 
Gans share as a subscription by him? A. I cannot say about that.” 

He left all details to Beyer. Mr. Haas bought Fontaine’s share for 
just exactly what Fontaine received. There was a discount of 5% 
which Mr. Haas got the benefit of. Witness got no benefit from the 
transaction at all. He had l>een unable to find any correspondence 
regarding it. The only statement was the following from the books, 
which were produced and examined by the witness: 
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“April 1 , 1895. 

Sol Haas, Esq.: 

“April 1 .purchased 1/40 certificate of Marshall Brown, $4,270; 
by cash paid $300, by five per cent discount $213.50, bv cash to 
balance $3,556.50.” 

They had looked through their records carefully, and did 

393 not find any check to Fontaine. He was one of the western 
men. There was no commission ever credited upon this in 

any way. He thought Haas must have paid Fontaine direct. The 
Haas matter was a perfect blank to him, and he did not remember 
making any representations to Haas. What Fontaine had received 
for his subscription, witness did not know, or what thev had cost 
him. 

Witness did not recall Beyer, after the purchase money mortgage 
notes for $160,000 were made out, giving the notes to witness. He 
had endorsed these notes after Emmons had made the endorsement 
on the back of them, and after Emmons’ endorsement. 

“Q. What did you do with them after you endorsed them? A. I 
think they remained with Mr. Emmons. 

“Q. Where was it they were endorsed? A. T do not remember. 

“Q. From whom did you get the note that was held by you? 
A. That was got at the time of the settlement, either from Mr. Em¬ 
mons—T do not know who it was in my office.” 

He did not know whether Emmons was present when the trans¬ 
action was closed, but thinks he was. Witness was present part of 
the time, but not all of the time, when the final settlement 
was made. The presumption would be that he acquired the note in 
Ids office, when the final settlement took place, but he has no definite 
idea of it, he thinks the final settlement took place there. 

He had first decided to subscribe to a share in the syndicate just 
about the time of the final closing of the syndicate, and he sub¬ 
scribed because there was a remaining 1 /48th. 

“Q. There is a paper which has been put in evidence in lead 
pencil in Mr. Beyer’s handwriting, in which various calculations 
seem to have been made up of shares that would make up 

394 twenty-four twenty-fourths. Was it after that paper was 
prepared that you decided to subscribe? A. Yes. 

“Q. I hand you herewith the paper which is pasted in the record 
at page 182 and ask you whether or not it was as a result of the prepa¬ 
ration of this paper that you subscribed? A. T could not sav. I do 
not remember ever seeing it before.” 

He thinks it is in Beyer’s handwriting. He did not know whether 
it was so that Hannan and Beardsley subscribed for an eightieth 
and a sixtieth, because those amounts were also necessary to make 
a complete filling up of the subscription. He has no knowledge of 
any actual subscriptions by them prior to their coming to Washing¬ 
ton. He did not know why all three came to Washington. 

“Q- M ere you aware prior to their coming that there was a com¬ 
plete filling up of the subscription list? A. T was aware of the 
amount they had, yes. 

“Q. When did you first know that, as a matter of fact, there was 
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a shortage in the subscriptions? A. When they came on to make 
the settlement.” 

So far as lie was concerned, his certificate was a matter of book¬ 
keeping, hut he did not know whether that was likewise true of 
Hannan and Beardsley. At any rate, they did not nay witness the 
full amount that had been subscribed in Michigan from others than 
themselves. 

395 Tie had no recollection of any meeting at which a proposi¬ 
tion was made to the syndicate through Mr. Parker such as 

had been testified to by Mr. Pearson, and had no recollection of ever 
being present at any meeting at which a resolution was passed. 

Tie does not know on what basis they turned in the costs; he 
knew it came through Norton, he did not know on what basis they 
arranged it out there, lie knew on what basis Sanders turned in, 
the basis of one third of an interest, because that came direct to us. 

He had negotiated the purchase of the John Paul .Tones share 
not through Mott, hut with Jones direct. He had not made the 
check for it direct to Jones instead of to Mott because he wanted the 
certificate to go in the name of Mott and did not want to cheapen 
the property as it might if it were known a trustee was selling shares 
in the syndicate. It might make some of the people timid about it. 

“Q. You mean make new subscribers timid about going in? A. 
Yes, and the old subscribers too. 

“Q. Beardsley states that you notified the Western people whose 
exclusive right had expired that the subscription list was full. Is 
that true? A. T do not remember. Tf it is in the record- -you have 
all the letters I ever wrote.’ 7 

The White subscription was dated March 27th, but Hannan had 
some extension of some sort. 

“Q. From whom? A. I have looked for a record of it, but cannot 
find the letter T wrote him: but he had authority to go on until the 
thing was actually full. 

“Q. You think you sent him a letter of extension? A. T cannot 
find a letter to that effect. 

“Q. You kept a letter press book of all your letters, did you not? 

A. No, sir, not all of them: most of them. Very many letters 

396 we send out which are not copied in the press books.” 

He should think they kept letters of* importance, and he 
would consider an extension of time a matter of importance, but he 
could find no such letter. 

On redirect examination, witness testified that he was not secre¬ 
tary of the old Marshall Brown syndicate when a resolution was 
adopted authorizing a sale to or by Sands, and his first knowledge 
of what Mr. Merillat calls the brad' mark of Pearson Exhibit A was 
when Mr. Merillat called his attention to it. A meeting of the old 
syndicate might have been held, as referred to, and he might not 
have been there. He never had anv reports or books of the old syndi 
cate. He had never seen the package of checks on the Columbia 
National Bank that Mi. Emmons had stated he had brought wit- 
ness. He had not known that mortgage note 23 went to Hannan 
until after Hannan had it. He thought it must have been that he 
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learned of it when he bought it from him. He never knew that note 
24 went to Norton. 

“Q. You have testified that at the settlement in April, 1892, you 
paid no money to Norton, Hannan or Beardsley. Hannan testified 
he got a New York draft at or about that time for some money. Do 
you recall that transaction? A. Yes. Mr. Norton turned over the 
amount of that draft in money and directed us to give Mr. Hannan 
a New York draft; but that never went into our books except as an 
accommodation, just as if you would come in and I would exchange 
checks with you or anybody else. 

497 ‘‘Q. To what extent did it go into the trustee account? 

A. It never went into it.” 

Hannan said witness would get $300 per acre that Hannan would 
get on any shares witness secured a purchaser for. 

r \ he final settlement consisted of nothing except clerical work. 
Beyer would have to be asked who requested the advance for Sands 
and who fixed the amount to be advanced. Witness did not recall it. 

Witness was appointed trustee for the new syndicate under a 
deed from Buckley, in no other manner and for no other duties than 
those expressed in the deed. 

Hannan wrote witness from Detroit November 20, 1891 and 
was given the right to fill up subscriptions Sands did not take/ 

“Q. ^ ou were asked whether all the subscribers to the new svndi- 
eate knew for whom Parker and Emmons were trustees when vou 
sent out, this notice; did you withhold the information when anv- 
body asked you? A. No sir.” ,y 

No one requested witness to subscribe to any of the shares He 
and Hannan were never in any transaction together, with the ex¬ 
ception of Ins haying taken the untaken 1/48 share. 

At the time this suit was brought, his financial responsibility over 
and abo\e al liabilities, was three or four hundred thousand dollars 
most ot which was in real estate m the District of Columbia 

Q. ^ ou stated m reply to Mr. Merillat’s questions you might 
have asked Bates to forward a prospectus to Senator‘McMillan 
Have you any recollection about that matter? A. No sir; I have 

He and Hannan were never concerned in any transaction to- 
getlier, with the exception of his having taken a'l/48th share in 
the Marshall Brown property. lie did not know he had ever sub¬ 
mitted to Hannan any matter prior to the Marshall Brown syndicate 
lie was not connected with the Marshall Brown proposition at 
398 all except lie gave Hannan the exclusive right to place the 
mi taken shares, including Washington 

“Q. And that exclusive right belonged to whom? A. Hannan 

“O yyf R .T i 1, . 1, "." hose was it? A. Sands’. 

W* What interest had vou m it? A None 

a r\ rivi • , • 


... 9 : lmt is your best recollection whether in April. 1892 these 
- Iichigan parties gave you a list of their subscribers or disclosed their 

g“g tZrl? h ™ ? A - 1 - recollection 

He could not say whether the Gans certificate was included in 
oU—2592a 
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the Sands shortage or not, and lie could not say whether this 1 /48th 
share figured in the money lie advanced to cover the Sands shortage 
or not. The foregoing testimony as to the Gans certificate was 
given the witness later testified, under a misunderstanding of the 
question, Gans acquired the 1/48 share subsequently and inde¬ 
pendently of the Sands shortage. 

“Q. You said you had no knowledge of subscriptions made by 
Norton and his associates before coming to Washington. Have you 
any knowledge of subscriptions made by them after they came to 
Washington? A. They presented a list I suppose after they got 
here.” 

“Q. Have you any knowledge of subscriptions made by them 
either before or after they came here? A. No, sir." 

Pearson was not correct in saying that a meeting (4* the old Mar¬ 
shall Brown syndicate was held to receive a proposition from wit¬ 
ness to purchase the property, or obtain an option on it. lie had 
never made or entertained any such proposition, or heard of it before 
Pearson mentioned it. 

399 On re-cross examination, witness said he had brought the 
attention of Beardsley to the Petworth tract. Thajt, lie 

thought, was subsequent to the Marshall Brown property. 

“Q. As a matter of fact, was it not prior to that? A. It may 
have been.” 

Some of the real estate he had in Washington was in his name; 
he did not say he had hundreds of thousands in real estate; he 
should say he was worth .$100,000 in real estate here which was in 
his name at the time of the filing of this suit. He had sold con¬ 
siderable of that since this suit was instituted. lie has ground on 
15th Street and Columbia Heights, is half owner of a very valu¬ 
able piece of Massachusetts Avenue Extended, known as Kalo- 
rama. 

He did not know he would be named as trustee in the trust deed 
of Buckley until the transaction was closed—just at that time. 
It was around the 18th of April that there was an understanding 
he would he trustee. 

It was possible that when the people came on to Washington 
for the filial settlement there might have arisen some controversy, 
but none had arisen. There was nothing in writing that he knew 
of to prevent the possibility of differences between them. lie sup¬ 
posed a certain amount of the mortgage notes would go to the 
Michigan people. He did not think he knew the amount that 
would go to them in the aggregate. 

“Q. Who was it that determined that amount? A. I suppose 
Mr. Sands did and Mr. Emmons. The computation seems to have 
been made by Mr. Emmons, and certainly not bv me.” 

400 He did not know that it was made by any one in his 
office and could not say that the notes were signed in his 

office, or that he attached his endorsement in bis office. 

In answer to Mr. Darlington, witness said that il was by Sands’ 
authority he had given Hannan the exclusive right to place the 
unsubscribed shares. This authority from Sands was not in writ- 
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ing. The Kalorama property is owned by the Britton Estate and 
witness; lie does not know whether it is in his name—it may be in 
botli their names. 


401 Alfred L. White, President of the Corporation of William 
A. White & Sons, Real Estate Agents in New York City, 
on behalf of plaintiff, testified: April 16, 1910, in New York City 
that real estate, brokerage and management was his business in 
1891 and 1892. He first met Mr. Myron M. Parker in 1887. 

Witness was one of the original members of the Marshall Brown 
Farm Syndicate and prior to that time Mr. Parker had sold prop¬ 
erty to and for witness, located in Washington on Columbia 
Heights. He would not call Mr. Parker in any sense his agent, 
but he was a broker and sold property for and to witness. He had 
property for sale for witness at the time witness joined the Mar¬ 
shall Brown Farm Syndicate. 

Witness testified: “I was in Washington in the Spring of 1892, 
and calling on Mr. Parker on other business, he told me that he 
had a chance in the Marshall Brown Farm Syndicate for me, that 
there were a few shares left and offered them to me, and 1 l>ecame 
interested in the matter and tried to place some of the shares in 
New York. I don’t remember anything else." 

Col. Parker ottered witness a one-twenty-fourth interest in the 
Syndicate for $10.00(1, witness’ impression is that the price named 
was $1800 per acre. He presumes that was the price given him 
because he knows all of the calculation was based on that price. 

Q. What if anything was said to you by Mr. Parker as to whether 
or not he would be a member of the Syndicate, that was to acquire 
the Marshall Brown Farm tract? A. He did state to me that he 
was to have an interest in the Syndicate. 

e/ 

Mr. Darlington objected, that this was not proper rebuttal testi¬ 
mony and it was stipulated that the objection should apply to all 
similar questions and answers without repetition. 


Q. What if anything did he say to you as to the basis on which 
you were to subscribe to the Syndicate as compared with the basis 
on which he would go into it? A. Nothing was said to me as far 
as I know on this point, excepting that he would have an 
402 interest in the Syndicate himself. 

Q. What if anything was said to you to the effect that 
there was a profit of $800 per acre for Mr. Parker on each share 
he would be able to obtain for the Syndicate? A. I have no recol¬ 
lection of anything on this point being spoken of. 

Q. Do you mean by that that nothing was said, or that you have 
no recollection? A. My mind is vacant on that subject. 

Q. What, if any, knowledge did you have that the sellers of 
that property were receiving only $1,000 per acre for it, whereas 
the Syndicate you were joining were paying $1,300 per acre? A. 
T had no knowledge of that. 

Objected to as not proper rebuttal, to apply to all similar ques¬ 
tions and answers. 
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His first intimation that the sellers were receiving less than what 
the buyers were paying, was when plaintiff’s counsel called upon 
him and told him of it. 

Q. What, if any reliance did you place at that time upon Mr. 
Parker's judgment of values, and what, if any effect, did the fact 
that he was to become a member of the Syndicate have upon your 
entering it? A. I have always had great confidence in Col. Parker 
in his judgment and in his integrity. If I had not I would not 
have gone into the Syndicate on the basis that I did. 

Q. Were von aware that he was one of the members of the Syndi- 
cate, which were selling’ this property to the Syndicate you were 


joining? A. I was not. 

Q. Hid he in any wise acquaint you with the fact that he had any 

interest adverse to yourself as a prospective member of the buying 

svndicate? 

*. 


Similar objection, and as further ground that the question 
assumes an adverse interest on the part of Parker. 

A. 1 have no recollection of anything being said about that. 

Mr. Parker told him that he (Parker) would he one of the trus¬ 
tees of the Syndicate and probably James T). Norton would he the 
other, representing what Mr. Parker called the Western in¬ 
terest. 

403 He would sav that this was stated to him in a eonversa- 

« 

tion he had with Mr. Parker, but he may have gathered it 
from reading over the letters, hut it was impressed upon his mind 
either orally or by letter, that Mr. Parker and another person were 
to he trustees of the Syndicate. 

At first nothing was said by Mr. Parker to the effect that wit¬ 
ness being a Peal Estate Broker and he (Parker) a Real Estate 
Broker about any commission, but when witness returned to New 
A ork and tried to sell some of the interests, he telegraphed Mr. 
Parker, asking him if he would allow him 2VL»% on whatever 
witness could sell and Mr. Parker wired hack that lie would do so. 

M it ness sold one interest and his brother and himself took an¬ 
other 1 -24th interest, which aggregated *$20,000, on which 2VL»%, 
or $500, was allowed when witness paid for his interest. 

This was allowed because they were Real Estate Brokers and 
did business on that basis. 

“It was strictly legal business for ns to charge on that sale in sell¬ 
ing property based on real estate.” 

He was not aware at the time that Mr. Parker was one of the 
trustees for the property in which he was seeking to have witness 
acquire an interest as a Syndicate member, nor that Parker and 
Emmons held the ownership of the tract before the present Syndi¬ 
cate acquired it. 

Witness said that prior to the institution of tlie suit he had uo 
knowledge that Mr. Parker had received a profit of $300 per acre 
on witness’ subscription and on that of others he interested. 

Asked whether Parker told him that Parker would make a 
profit in securing witness’ subscription because of a commission to 
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him of the difference between what the sellers would receive and 
what the buyers would pay for the property, he answered, “He 
made no such representation; I have no recollection of his making 
any such representation.” 

Witness identified letters that had passed between himself and 
Mr. I arker prior to his joining the Syndicate. They were offered 
in evidence oyer objection by Mr. Darlington. They were part of 
tho case in chief and were not competent in rebuttal. 

The first letter offered in evidence was signed by Mr. Myron M. 

Parker, by E. B. Hesse and was dated March 26, 1892, to 
404 Mr. White and read as follows: 

You were so hurried in the office that T fear you did not 
get much of an idea about the arrangement of the subscription to 
Marshall Brown. I enclose you a copy of the same. I hope you 
yill conclude to take an interest, as T know there will be monev in 
it for you without any possibility of loss. T will send you a state¬ 
ment on Monday respecting the Glover Building.” 

Also another letter signed by Myron M. Parker, and addressed 
t° A. L. White, dated March 29, 1892. reading as follows: 

T have your favor of the 28th instant, and complying with your 
request, enclose a form of certificate we are using on Petworth.* Tt 
is more full and explicit than the one we have now on Marshall 
Brown, and will probably be the one used on our new’ Syndicate 
on Marshall Brown. 


Of. course, there will necessarily be changes to meet the present 
conditions, as for instance streets are already laid out, &e. This 
certificate was drawn up by the Beal Estate Title Insurance Com¬ 
pany, as was also the Trust agreement on which it is based and 
which is recorded in the record office of the City. This Company 
will also prepare the abstract of title on Marshall Brown, the Trust 
articles of agreement, and the certificates to he issued to the parties 
in interest. The Beal Estate Title and Insurance Company of this 
City is the oldest and is absolutely responsible and reliable 

T think I told you that Marshall Brown would he put in 24ths, 
$10,000, representing 1/24 of the property, for which the certifi¬ 
cate will be issued, the same as in Petworth. We shall be ready 
to close this out about the Eirst of April. 

Senators Cameron, and Sanders, Bepresentatives W right and 
Washington, sent me their checks today. I do not care to urge 
you to take an interest in this but believe it will be much to your 
advantage to do so. Of course, w*e can get the interest easily taken 
here. 4 here is no possibility of loss, and every probability 
405 of a profit. Whre me on Wednesday. 

I regret to say that the offer on the Princeton street lots 
has been declined. Do you care to raise it to 33? If so I will 
try it.” 

Under date of March 31, 1892, Mr. Parker wrote Mr. W'hite: 

“Your telegram and letter of the 30th instant to hand and in 
reply I would sav as to question first, that deferred payments on 
this property will be represented in three notes due 1* 2 and 3 
years after date, payable on or before, and will bear 6% interest. 
One of the conditions of this trust will be that upon payment of 
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so much a foot tbe properly can be released as desired. This you 
will readily see will admit of sales at any time. 2nd. We will 
select some outside party to take title to the property, and make 
the notes securing the deferred payments thereon. \\ ben this is 
done this gentleman will of course, deed it over to the Syndicate: 
there will, therefore, be no responsibility attached to any of the 
parties in interest. 3rd. There is no personal liability under the 
conditions of our certificates. Of course, if the holder failed to 
keep up bis assessments be would forfeit what he had put in. 

Should vou conclude to take the $20,000, your check should be 
drawn to the order of M. M. barker and Geo. E. Emmons Trustees, 
for which you will be furnished a temporary receipt until the cer¬ 
tificates are ready for issue. . _ ,. . 

It is presumed there will be two trustees under the Syndicate, 
one of whom will l*e Mr. Norton, Cashier of the First National 
Bank of Pontiac, Michigan, who will represent the interested par¬ 
ties in Detroit. 1 have been asked to act as trustee for our end of 

I also own receipt of votiv check for $100 'leperit on lot 3, block 
04 Columbia Heights, .-obi to you at 30<* per foot. T have ordered 
., certificate of title and tax certificates and as soon as the papers 
are readv. will advise you. On receipt of this letter T won d 
400 he glad to have you wire me respecting the $20,UUU sub- 

I’nder'date*of April 2. 1802, Mr. Parker wrote to Mr. White: 

‘ t , nn ideated to own receipt of vour esteemed favor of the hrst 
instant efl.ting New York Exchange for $3 833.38 and *2 833.83 
to cover -uhscription of vourself and Mr. Danziger, for $10,000 
each in the Marshall Brown Syndicate. T enclose temporary re¬ 
ceipt- to he held until our certificates are issued. 1 would he 
dad if vou would give me the full name of Mr. Danziger. As 
to vour interest, my impression is that it will be necessary to put 
one-lialf in vour name and one-half m your brothers name. About 
thi- however. 1 will confer with my Co-Trustee, and if it can be 
legally done will put it in the name of your firm As to the inter¬ 
est- taken hv and through you, T can only say that they will have 
the same protection as Senator Cameron’s, my own and all the 
re-1 There will he no question about the details being legally, 
properlv and satisfactorily arranged. As to the outcome we have 
io trust to the future. Judging from the past and the probabilities 
of the future of this City, it is reasonable to hope and believe that 

we will all make a satisfactory investment. 

We are having the papers prepared on your Princeton street lot. 
1 wrote you further about the ‘Glover Building. M hat do 4011 

think about it?” 

Also the following: 

“M. M. Parker, 

Real Estate and Loan Rroker. 

Washington, D. C., April 2, 1892. 

Received of Win. A. White & Sons, Twenty-eight hundred and 
thirty-three and 33/100 ($2,833.33) dollars, cash payment less 
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brokerage, on subscription of $10,000 to the Marshall Brown Syn¬ 
dicate. 

407 Your certificates will represent one-twentv-fourth interest 
in this property, and when the Syndicate is organized you 

wil 1)0 furnished a certificate representing that amount. 

MYRON M. PARKER, 

GEO. E. EMMONS, 

Trustees.” 

Also a letter from M. M. Parker to Wm. A. White & Sons, dated 
April 0, 1892, referring to the closing out of the sale to Wm. A. 
A\ lute Ac Sons, of lot 3, block 34, Columbia Heights, and adding: 

“We expect to close out Marshall Brown business some time next 
week. Our Detroit parties leave there today for Washington.” 

Also a letter dated April 21, 1892, from “Myron M. Parker, per 
B.” to A. L. White: 

“We have closed out the Marshall Brown Syndicate and are hav¬ 
ing the stock certificates prepared by the Title Company. As soon 
as the work can be completed by the printer, I shall take pleasure 
in forwarding a certificate for yourself and Mr. Danziger. 

In enclose with this a list of names of the stockholders. 

Are you doing anything with the ‘Glover’ Building? I shall be 
in New York on the 30th, when 1 hope I may be able to do some¬ 
thing with this building.” 

The witness identified and there was introduced in evidence a 
telegram signed M. M. Parker, dated Washington, March 30, 1892, 
and addressed to A. L. White, as follows: 

“If you take twenty thousand will allow you five hundred dollar-'. 
The balance is taken and paid in. Wire me today.” 

Witness said he did not know Lawrence Sands and did not re¬ 
member having heard Mr. Sands’ name mentioned in connection 
with this Svndicate. 

Asked if he knew prior to joining the Syndicate that he was not 
buying direct from the owners, but through some intermedi- 

408 aries who would obtain a profit on the transaction, the wit¬ 
ness, over objection to question, replied: 

“I have no such recollection.” 

The witness said that when he received the receipt signed by 
Myron M. Parker and Geo. E. Emmons, Trustees, he had no knowl¬ 
edge at that time that Parker and Emmons were trustees for the 
sellers of the property. 

It was difficult for him to say at this time, what the impression 
was that was produced upon his mind by receiving that receipt. 

It is not likely that it made any impression at all. as he sup¬ 
posed the receipt was regular and in due course, and a receipt for 
money paid for account of Marshall Brown Syndicate. 

He did not question the names at all. He could not say if 
he had ever heard of Mr. Emmons and thought it very doubtful if 
he had heard of him at all in connection with the transaction, 
prior to receiving the receipt. 

Witness said he could not say to whose order his check was made 
payable, as his vouchers were missing for 1892. 
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lie had spent two days looking for the enelosure referred to in 
i. i. laikeis letter ol March 2(5, 1802, and had produced every 
scrap ol evidence he had hearing on the business. 

Being -hown the lollowing paper which was ollered in evidence, 
witness said, lie had no recollection ol the paper referred to in the 
letter, but as it gives certain information regarding the Syndicate 
he should judge that that paper might be the enclosure referred 
to; he has no other recollection of the matter. 

The paper was as follows: 
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Washington. 

lion. J. F. Washington. .l/24th 
lion. W. T. banders. ... 1/24th 
lion. J. D. Cameron. . . .l/24tli 


Maj. J. M. Bell.l/24th 

Nat C. Goodwin.l/24th 

James Lansburgh.l/24th 

Col. W. K. Bates.l/24tli 

J. W. Morris.l/24th 

A. L. White.l/24th 

Max Danziger.l/24th 

Hon. J. K. bweney.l/48th 

M. M. Parker.l/4Sth 

Max Luchs.l/48th 

Harris Bros.l/48th 

M. B. Wright.l/48tli 

Lawrence Sands.l/48th 


I >etroit. 


E. C. Bowling. 

..l/24th 

L. C. Stanley. 

..l/24th 

James T. Shaw. 

.. 1/48th 

I)avid K. Shaw. 

. . 1/24th 

A. C. Baldwin. 

. . l/24th 

John D. Norton. 

. .1/24th 

John 1). Norton. 

..l/24th 

C. T. Dills. 

..l/24th 

E. Pontaine. 

.. l/40tli 

C. A. Newcomb. 

..l/24th 

K. L. Polk ) 

J. W. Weeks J. 

..l/40th 

Horace F. Fisk, Agt.. . 

..l/40th 

\\ illiam W. Hannan. . 

. . 1/OOtli 

C. A. Beardsley. 

.. l/80th 


410 Counsel for plaintiffs called upon defendant to produce Mr. 

Parker's letter press books for March, April, May and June, 
1892, including the enclosure referred to of the Parker letter of 
March 2(5, 1002 and also for the subscription agreement previously 
called for. 

On cross-examination by Mr. Darlington, Mr. White, after first 
inquiring whether it was right to answer the question, and whether 
there would be a libel suit, testified: that a week ago Saturday in his 
office he had seen Mr. Wolf and Mr. Merillat and they had asked 
him practically the same questions they had asked him here. Con¬ 
cerning Mr. Parker, they had said that Col. Parker had been a mem¬ 
ber of the Syndicate and one of the trustees who held title to the 
Marshall Brown farm, and that they had agreed among themselves 
to sell the property for $ 1,000 per acre; that Mr. Parker had, by 
having an intervening dummy or irresponsible person perhaps take 
an option at $ 1,000 per acre, had himself in reality sold the property 
at $1,300 per acre to the Syndicate of which witness was a member; 
that thereby Parker had made a profit for himself and his associates 
of the difference between $1,000 and $1,300 per acre and that in 
so doing, Mr. Parker, who was a trustee for both Syndicates, had 
committed a legal wrong against both the sellers and buyers. AVit- 
ness understood that this was a suit for money damages, and that 
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counsel calling on him felt confident that the result of the litigation 
would be for the benefit of the shareholders of the Marshall Brown 
Syndicate, including witness. \\ itness had said, so far as he was 
concerned, his feelings toward Col. Barker were such that he did not 
caie to benefit by Parker s misfortunes, if he was to suffer, and as far 
as he wa> personally concerned he would rather not make money that 
way, that his sense of loyalty to a friend was such that he did not 
care to take the position of insincerity toward him. At that time he 
did not know that he was to he subpoenaed hut as the conversation 
piogie^sed, it became clear to him that the conference was to prepare 
a wa\ for obtaining his testimony, and he had asked whether 
41 1 he should he subpcenaed, and the response was made he could 
be compelled to give his testimony in New York but could 
not he subpu naed to come to Washington. 

lie had known Col. Barker twenty-three years or thereabouts and 
had business relations with him during all that time and with the 
exception ol the counsel calling on him, had never heard anvthing 
rellecting upon the integrity or character of Mr. Parker. There was 
nothing in his own experience or knowledge of Parker which was 
in accord with the statements made to him last Saturday. He had 

lie thought only one personal interview with Mr. Parker before sub¬ 
scribing. 

Q. Aie \ ou able to recall with positiveness whether he was going 
to subscribe to a share in this Syndicate, or simply that he was in¬ 
terested ? A. I have a very strong impression, which amounts al¬ 
most to a recollection, that Col. Parker told me he was to have an 
interest in the Marshall Brown Syndicate. 

| Aftu the witness deposition had been taken counsel for com¬ 
plainant .desired that it he suggested to the witness whether he had 
not in his testimony used the word “conviction” instead of “recol¬ 
lection,'' and under a stipulation between counsel that this misfit 
ho done, whereupon the witness substituted “conviction” for “recol¬ 
lection.”] 

Q. Is it or is it not possible, or probable, that vou got that impres¬ 
sion from this paper marked “White Exhibit A-3”, on which he is 
put ( ]°'vn for 1 hStli share? A. I have a very strong impression 
that I would not have gone into the thing had not Col. Parker <mne 
into it too. 

His check lo Mr. Pm-kcr was dated April 1. 1892, and his impres- 
sion was that he had subscribed and also Mr. Max Danziirer and mb- 
sequenl to March 26, and April First. 

Q. If you will examine this exhibit “White A-3”, you will find 
that both Mr. Panziger and your name appear among the subscribers. 
Does that not satisfy you that that paper could not have been inclosed 
in that letter of March 26th? A. f cannot say. The paper may 
have been sent to me some other time hut from'the fact that it was 
with the correspondence and I could find no other leads me 
412 to believe that it is the paper. 

He had produced all of the correspondence from Col. Par¬ 
ker. His letter hooks he had here. I pon examining his letter 
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books, he stated the date on which he made the first subscription for 
Danziger and himself was March 30tli. 

it was in response to Mr. Parker s telegram of March 30th allow¬ 
ing him $500, that he had sent his subscription. 

Q. Where did you think this $500 was coming from, if everybody 
was going in on the same basis? A. That was a question that did 
not interest me and it did not occur to me to ask. 

Witness had fded a sworn answer and being shown a copy of it, 
said: 

“1 think the paper shown me is consistent with my testimony.” 

lie had testified today that “1 understood that I was going in on 
the same basis as the other members of the Marshall Brown Syndi¬ 
cate. 1 did not think that I was doing anything else than that, that 
1 was being treated exactly the same as all the other Syndicate 
holders. 1 do not like the expression that has been used, ground 
floor, because 1 really knew nothing about the matter, until it was 
brought to my attention.” 

Q. Was it represented to you by Col. Barker that you and the 
other members of the Syndicate were purchasing on the same basis 
as the organizers of the Syndicate? A. You are using terms that 
are confusing. The organizers of the Syndicate 1 thought were our¬ 
selves. 

Q. Please look at the copy of your answer and state what you 
meant by the language it contains, that there was no representation 
to you that you were going in on the same basis with the organizers 
of "the Syndicate? A. There were no representations made that we 
were to share in any profits excepting in the rise in the value of the 
land. 

413 Q. Above the $1,300 price per acre? A. Yes; 1 think 
that explains the situation and makes it consistent with my 
evidence. 1 had no knowledge and nothing was done to inlluence 
mv mind other than that it was a good business proposition at $1,300 
per acre, and that 1 was going into the purchase of that farm on the 
same basis with the others—that 1 would get my share in any profit 
above that price. 

Q. The answer further states, “No such representation was made 
by said Parker, nor were the interests purchased with any under¬ 
standing on our part that the said Parker was going into the matter 
without compensation or commission or profit.” Is that true? A. 


Yes. 

(|. And out of that profit, was it not, that your $o0() was coming? 
A. 1 took it for granted that Col. Parker, as a Heal Estate Broker, did 
have an interest in the sale of this property, as 1 should expect lie 
would have, and as 1 would have expected to have if I was to do it 
myself as a broker. I asked no questions about it. 

Shown Parker’s letter of March 31st, supra, regarding trustees, 
witness said, that he should assume that that was the first time the 
trustee matter had been discussed and he thought that was in an 
answer to a letter of witness’. 

Q. Is your recollection clear and distinct enough of your oral 
interview to be able to say whether or not Mr. Parker told you that he 
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was making some profit out of this? A. I am very positive that that 
point was not touched upon. 

Q. And when did you get your idea that he was making a profit? 
A. I have in my evidence today stated that my first intimation was 
from the plaintiffs’ counsel, but on further consideration I am in¬ 
clined to think that Col. Parker himself has told me at one of 

414 the interviews that I have had with him in my office since the 
commencement of this suit that such was the case. 

Q. You have also testified here, that you understood at the time 
that Mr. Parker was making a profit as was usual in such cases. Ts 
your recollection of your interview of March, 1892, strong enough 
to enable you to sav that he did not tell you so at that time? A. My 
impression is very clear on one point that 1 knew him as a broker, 
that he was dealing with us as a broker, and as brokers it was custo¬ 
mary to divide the brokerage. T cannot sav anything else in answer 
to that question, for that is my clear impression. I will say further, 
however, that if I had understood anything different 1 am sure that T 
would have told Mr. Panziger, who was a very good client of ours, 
and 1 would not keep hack anything from him. 

Q. And your testimony as to the matter is based upon your im¬ 
pressions and conclusions as to what you would have done, rather 
than upon any distinct recollection? A. As I have testified so 
many times in the course of the morning here, my impressions are 
very strong on this point. 

He kept no diary or memorandum regarding conversations and 
had nothing except correspondence from which to refresh his mem¬ 
ory. His conversation eighteen years ago was a hurried one at 
the time. 

Q. And you think you can in fairness to yourself, as well as to Col. 
Parker, state at this time what that conversation included and how 
it referred to this transaction? A. I am very clear on this point. 
Col. Parker gave me to understand that T was to have an interest in 
the Marshall Brown Syndicate at exactly the same price that every 
one else was going into it, and that he was to have an interest. 

lie did expect the organizers were making something in the 
transaction. It never occur-ed to him to differentiate between the 
organizers and the Syndicate. He supposed he was one of 

415 the organizers and that he and Mr. Panziger were going in 
on the same terms, excepting that the brokerage commission. 

Asked who was to pay that, he answered that he supposed Mr. Parker 
was making a brokerage fee on the transaction and was giving wit¬ 
ness part of that brokerage. 

Q. You supposed that your brokerage came in ahead of the Syndi¬ 
cate people, did you not? That there was a profit, whether you call 
it brokerage, profit or anything else to the organizers? A. In every 
sale of real/tv, or in most every sale, there is a brokerage paid for 
the sale of that property, and it is customary between brokers acting 
together to divide that brokerage, and I supposed that I was re¬ 
ceiving a part of Col. Parker’s brokerage in the transaction. 

TTe knew the broker’s commission or profit had to come in be¬ 
tween the actual price received for the property and the price paid 
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by the Syndicate members he did not believe any one would take a 
farm and sell it without being paid for it, and supposed that Col. 
Parker made a brokerage on it. 

lie should think that Lawrence Sands was the dummy the gen¬ 
tlemen who called upon him Saturday told him Col. Parker had 
used. 

On redirect examination witness said: that the name of the 

dummy mav have been Bucklev, though when counsel had re- 

freshed his memory he thought it was Sands. 

«. * 

The commission or brokerage on the sale of real estate was us¬ 
ually paid hv the seller except by special agreement. The usual 
commission paid by the seller in Washington was )’>% on City prop¬ 
erty and 5% on farm lands. 

So the question whether he believed the seller was paying the 
commission on the sale of the Marshall Brown farm and that Col. 
Parker was paying him part of that commission, objected to as 
leading, he answered that he did. In allowing him 2V*>% he 
supposed Mr. Parker was dividing the usual broker’s commission 
with him. The Marshall Brown Syndicate he understood, 
416 was country property on which the commission would he 
5%. 

Asked if he had not told counsel for plaintiff calling upon him, 
he would not willingly testify against Mr. Parker, he answered that 
he had. Asked if counsel had not in substance told him all they 
wanted was the truth and they believed it was the duty of any person 
to testify in Court to the truth, he answered yes, all this testimony 
being under objection against the questions as leading. Being 
asked, under like objection, whether he had not asked counsel if 
there were anv criminal action involved, he answered that he did. 

Q. Who prepared this answer you Piled in this case? A. My im¬ 
pression is that the defendant’s counsel prepared it. 

TTe was not present in Washington when it was prepared and did 
not give the data for its preparation. 

To the question, under like objection, whether, when he made his 
answer he knew that in addition to the commission, Mr. Parker 
was making a profit based on the difference between what the sellers 
were receiving and the price witness was paying, he answered that 
he did not. 

Prior to this suit Mr. Parker had not to his knowledge informed 
him he had profited, except through his commission ; k, I do not think 
that question came up at all.” 

Q. Did lie say he was? A. T can not answer that question at all. 

Mr. Parker had not said to him, he was one of the owners of the 
property it was proposed the Syndicate should buy. 

Asked whether he believed that lie was going into the Syndicate 
on the same basis and terms as Mr. Parker himself, “he answered,” 
no, I did not think T was, because I thought that he was making a 
very considerable commission or brokerage. ’ 

Witness distinguished between a real estate broker’s commission 
and a profit over and above the commission, and aside from the 
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usual commission he said he understood that he was going into the 
Syndicate on the same basis as Mr. Parker. 

Asked whether he received, or saw any subscription agreement or 
prospectus with reference to this property, lie answered that he had 
no recollection of any such agreement; that he had stepped in Col. 
Parker’s office on the wav to take a train and that perhaps 

417 in ten minutes, Mr. Parker presented the proposition to 
him, saying that land was being bought at $1,300 per acre, 

and that the Syndicate was almost entirely organized and there were 
three or four 1 /24th interests he might have for his New York 
friends if he wanted it. 

In answer to a question, witness produced his original letter-press 
hook running from Nov. 20, 1800 to Nov. 8, 1893, and from this 
letter-press book letters were introduced in evidence, in substance, 
as follows: 

A letter from “White’s Exhibit A-4, dated March 28, 1892, to Col. 
Parker: 

“Your papers received today, and T would say regarding the mat¬ 
ter that my brother and I are very favorably inclined to your propo¬ 
sition hut before deciding definitely, we want to have a copy of the 
certificate which, as we understand it, expresses the terms of the 
trust. Can you not send us one of these blanks or a copy of one? 

The form of the trust is quite unusual, and before deciding the 
matter, I would like to hear from you as to whether it is a form 
that is known to your laws and which has been used in other cases 
before this. 

Will vou also state in vour letter bv whom the title has been ex- 

%j « • 

amined and whether it has been insured by one of your com¬ 
panies. 

T shall look for an answer to this on Wednesday morning, and 
shall wire you on that day of my decision.” 

On March 30, 1892, witness wrote Mr. Parker: 

“Yours received. What commission will you allow if we place 
twenty or thirty thousand in Syndicate. Will take three in twenty- 
four at thirty.” 

On March 30th. 1892, witness wrote Col. Parker: 

“Your favor of the 29th instant, enclosing copy of the Syndicate 
certificate, is at hand, and also your telegram of today. 

I have just wired you as follows: “We subscribe twenty 

418 thousand on terms mentioned in telegram conditioned on 
satisfactorv answers to questions in letter mailed todav.” 

My reason for doing this, the letter further stated, was because 
one of their clients, Mr. Max Panziger, who subscribed for $10,000 
conditional on satisfactory answers to questions as to the Peed of 
Trust on the property, the interest rate, as to personal responsibility 
attached to the deed of trust notes, and whether the encumbrance 
could he paid off if circumstance required. And later added: 

“Inasmuch as Mr. Panziger. who is a wealthy man. would go into 
this thing entirely on our recommendation and without knowing 
anything about the property or anything connected with it, we must 
be careful what representations we make to him, and we trust that 
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you will be able to give us tbe information we need so that we may 
all be perfectly satisfied to have our subscriptions stand. 

To whom are tbe cheeks made payable, and by what method are 
the trustees selected?’’ 

Also a letter dated April 1, 1892, saying in substance: 

“1 send vou enclosed bis (Mr. Danzigers) check tor $3,333.33 
to cover bis subscription, and our own check for $2,833.33 to cover 
our subscription, less the brokerage, as agreed. 

In going into this thing we have acted almost entirely on your 
advice, and we must leave tbe details to you, feeling confident that 
you will protect our interests at every point, that everything will 
be done in a careful and legal way.” 

Asked whether witness testified that subsequent to tbe organiza¬ 
tion. Mr. Parker had tried to sell him other interests. Asked whether 
Parker at tbe time informed him that be (Parker) bad made a 
profit over and above tbe usual brokerage commission in organizing 
tbe Syndicate, be answered be had no recollection of bis making 
any such representations. 

Witness identified and there was introduced in evidence from 
bis letter-press-book a letter dated Nov. 10th, 1894, saving: 

“I would like to buy tbe interest you speak of in Marshall 
419 Brown, but do not feel at tbe present time like doing so. 

Tbe fact of it is 1 have so many things that are waiting for 
tbe tide to turn that 1 am not inclined to take up any new things. 
If you could sell one of tbe Columbia Heights lots, it might be 
that I would feel differently about it, but as it is I think T will have 
to decline.” 

Tbe letter then spoke about tbe question of improvement in the 
condition of business. 

Also a letter from witness to Col. Parker, dated Nov. 2, 1894, 


saying: 

“Regarding tbe Marshall Brown interest, \ cannot decide imme¬ 
diately what 1 will do. but would like to ask what you mean by a 
$6,000 certificate. 1 thought they were all represented in $ 0,000 
or multiples of it. Do you consider that it is a bargain at what 
be paid for it in view of tbe fact that it must be a long time before 
we realize our expectations?” 

Tbe letter also congratulated Col. Parker on his restored health and 
inquired concerning tbe three lots witness owned in Washing¬ 
ton. 

Also a letter from witness to Col. Parker, dated June 17, 1904, 
regarding tbe proposition of one Austin P. Brown for an option on 
tbe Marshall Brown Syndicate for one year at $400,000. 

The letter stated than an option for one year without any forfeit 
or guarantee of even tbe interest or taxes, seemed to the writer very 
one-sided, asking whether Brown was a man of standing in tbe com¬ 
munity, and of responsibility. 

Also a letter dated June 25, 1904, from witness to Col. Parker, 
saying: IT is brother and himself would consent to tbe sale of tbe 
property at $400,000 and the giving of an option according to 
the terms of Col. Parker’s letter. 
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Also a letter from witness to Col. Parker, dated May 28, 1907, 
saying: 

420 “In view of the suit which T understand is pending in your 
City relating to your Trusteeship to the Marshall Brown prop¬ 
erty, it seems only fair to you for me to say that I know of no 
reason why you should he removed as such Trustee and that I am 
satisfied with your conduct of the Trust. 

I would, however, like to see another Trustee appointed to fill the 
vacancy and would he glad if we could have some well known, reput¬ 
able and active real estate man in your City appointed, who could 
and would give the necessary time and attention to marketing the 
property.” 

Also a letter from witness, dated April 4, 1908, to Col* Parker, 
saying: 

“Dear Col. Parker: 1 send vou herewith our answer in the Lans- 

*/ 

burgh suit. Will you please see that it is filed? I trust that it is in 
such shape as will answer your purpose and that you will he suc¬ 
cessful in the suit.” 

Witness said: his letter of May 28, 1907, suggesting another Trus¬ 
tee, was occasioned by the death of one of the Trustees, and he knew 
Col. Parker had many interests other than the one in question. 

On re-cross examination witness said: he really did not remember 
whether or not he wrote a letter to Mr. Darlington direct, or through 
Col. Parker, giving the data for his answer in the case. 

Q. Did you or did you not say in that letter, that you were per¬ 
fectly satisfied with Col. Parker as Trustee, and that you desired no 
change made? A. 1 did say that to some one and I think very 
likely that I wrote it. 

Mr. Darlington replied: I think I have that letter in Washington 
and I reserve the right to put it in the record in Washington. 

421 Counsel for plaintiffs stated: that the entire letter-press 
books of witness from 1892 to the present date had been pro¬ 
duced under a subpuma deuces tecum, were submitted and were open 
for the inspection of the witness. 

Asked if plaintiffs’ counsel had told him Mr. Parker had used a 
dummy so he could perpetrate a wrong on both the buying and sell¬ 
ing Syndicate or made a profit from each, witness said he had no 
knowledge that there was any intermediary until counsel for plain¬ 
tiffs informed him there was such a person, at the same time they 
said a gentleman named Buckley occupied that position and at the 
same time mentioned a certain Lawrence Sands hut witness did not 
quite understand how Sands came into the matter or his relation 
to it. 

Asked what they told him the dummy had been used for, he 
answered that as he understood it the dummy had an option from 
the selling syndicate, and to any one who understood the position 
of such a person it is only necessary to say that he does what he is told 
to do. The clear impression on his mind was that this dummy was 
to resell the property at .$1,800 per acre to the Marshall Brown'Syn- 
dicate. He thought it was clearly intimated by plaintiffs’ counsel, 
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that the object was to work a wrong on both the sellers and the 
buyers. 

Buckley was the person, he should say who was the intermediary, 
with the option. 

Witness stated he had not thought much about where his half of 
commission was to come from; he acted with Col. Barker with the 
understanding upon lib part that he was to receive receive a broker’s 
commission, and his commission was to come from Barker. Had he 
thought further, he should have stated, that Col. Barker was dividing 
his commission with him. He did not sav in terms that he was 
doing so, his assumption that he was doing so was entirely from wit¬ 
ness' own mental proccssess. That matter had been put into opera¬ 
tion by the questions of plaintiffs' counsel. 

42*2 lie would not have felt justified in selling a share to Mr. 

Danzigcr if he had regarded commission to him as other than 
brokerage, lie did not know or care who was to originally pay 
the brokerage, hut he did believe Col. Barker was dividing it with 
him. 

On re-direct examination bv Mr. Merillat, asked whether he as¬ 
sumed that whoever the seller was, he was paying a commission, he 
answered that that was his assumption. 

There was introduced in evidence a letter from witness to Col. 


Parker dated March 21, 1010, stating; 

“I received in due course vour favor of the 0th inst., and was 


sorry to learn of the apparent failure of the negotiations to sell the 

Marshall Brown tract. Having once made up my mind to it, I had 

allowed mvself to consider that the matter was closed, and it is a 
* • • • ' 

disappointment to know that it is not, and especially so for the rea¬ 
son that is given—that the suit in equity against you should have 
operated to tie things up. I do not quite understand this feature of 
the situation, as I supposed that the suit was against you individ¬ 
ually, but it must have been brought against you as a Trustee. I 
can well understand, if this is the case, why the purchaser would not 
accept title without consent of all parties, hut it seems to me that 
the way out of the difficulty was so very equitable and fair that it 
makes one think that they were looking for a reason for obstruct¬ 
ing the sale of the property. I should think from what you say 
that this must have been the case, and that probably some lawyer 
thought it was for his interest to foment trouble. I have so little 
use for gentlemen of this profession, and have suffered so sorely at 
their hands, that 1 am inclined always to believe that they are will¬ 
ing to see their clients get into trouble for the purpose, apparently, 
of ‘rescuing’ them." 

Mr. Darlington objected to every letter that had been offered in 
evidence subsequent to April, 1K92, as being irrelevant and without 
bearing upon the case, and to all questions regarding the 
423 price for which the property was bought and disclosure or 
non-disclosure of the profit which Mr. Barker was to make 
on the ground that it was a part of the plaintiff’s case in chief and 
incompetent in rebuttal. 

In answer to a question by Mr. Darlington to Mr. White, the 
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latter stated lie would have been just as willing to have testified at 
any state of the case as he had been today. 

424 On behalf of the plaintiffs in rebuttal, Geokce E. Emmons 
on Ma> 0, 1910, testified that the ink portion of the paper 
pasted at page 104 oi the defendants testimony was apparently in 
fiandu i iting, and some of the lead pencil endorsements are in 
Ins handwriting. 9 he lead pencil calculations he did not think 
'm 10 i ln .handwriting and he did not recognize them as such. 
I lie handwriting on the reverse side of the paper was his. 

Asked how he came to prepare this paper and at whose directions, 
le said that lie would simply go back to his examination-in-chief 
and sav that in the matter of the final closing of the syndicate he 
was acting entirely under the directions of Mr. Parker/ His recol¬ 
lection was that there were a number of interview’s. This particular 
paper may have been prepared either at Parker’s office or at witness’ 
office, but lie acted at all times under the directions and instructions 
of Mr. Parker, whom he recognized as the party in charge of closing 
the tiansaction, and in this matter, as in other syndicates, it w*as his 
custom to follow the instructions of the parties who had the leading 
interest, or the controlling interest of the syndicate, or who were 
acting on behalf of the controlling interest and he had no doubt in 
his mind at this point and at this time that while this memorandum 
may have been and was made by him, it was made directly under 
the instiuc 1 1 oils of I arker. 1 he interviews lie referred to were al¬ 
ways had with Parker; he would further say they were made with 
Parker and at some times with Lawrence Sands, who, he under¬ 
stood. was acting directly with Parker in the transaction. (Motion 
to strike out what witness understood.) 

The figures on the reverse side of the paper in odd amounts as, for 
example, >. 11 < .30 and $0,29o.L). speaking of this time, w*ere fig¬ 
ures he could not have received from any other person than Parker. 

and no doubt he had made those figures with the idea of 
425 ascertaining the accuracy of the amounts of money coming 
to the original syndicators. Witness did not know any of 
the persons w ho were buying this property. Witness said in his ex¬ 
amination in chief he had an idea that the people were Pittsburg 
people coming in under the influence of Lawrence Sands, and lie 
wanted to say emphatically the figures marked were undoubtedlv 
given him by Mr. Parker, as he did not have at that time or ever 
since any interest outside of that represented under the deed of trust 
to Parker and himself. (The foregoing objected to as evidentlv a 
conclusion, and not testimony.) 

He did not know the amount that wamld he represented in notes 
of the organizers of the new syndicate, lie had no knowledge of any 
amount over the $180,000. Parker made a misstatement "when he 
said that witness did not get either the figures written or the basis 
of computation on which the figures were made from himself, be¬ 
cause witness had no knowledge of any outside interest. 

If that paper which Mr. Parker had produced was w ritten by him 
or was in his possession, it must have been with the papers which 
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witness turned over to Parker, as his habit always had been to place 
any memorandum connected with any transaction with the original 
papers, all of which he had turned over to Parker, notwithstanding 
Parker s statement to the contrary. (Objected to as gone into in 
chief, and not rebuttal.) It must have been turned over, the original 
papers in that case, to Parker, unless he had that paper separate and 
distinct from any other. 

Syndicate reports known as Exhibits 2, 4, f> and 0 were prepared 
first in longhand, and Parker was shown these reports before they 
were printed; whether lie signed them witness can not say, but thinks 
he did in some instances. The originals of the reports must be in 
the original tiles. Before they were printed, Parker saw them and 
they were approved by him, and, when printed, not only Parker 
but every other member of the syndicate received a copy of 
426 them. lie had never received at anv time anv intimation of 

t t 

any errors or any objection to any of them. Parker un¬ 
doubtedly either signed the reports himself or authorized witness to 
proceed and print them. 


Asked from whom the information came embodied in Report 
C. G. B. No. 2 that J. II. Mott was assignee of the Anderson, Jones 
and Raub interests, he answered that it came from the certificate 
book; that where there was an assignment or change of interest it 
was usually noted in the report, so that such syndicator would know 
who the syndicators were when the report was issued. Under ob¬ 
jection to the questions as irrelevant to any issue in this case, and 
inadmissible, the witness testified that at this time he was a trustee 
or officer of other syndicates and was generally put in to keep the 
accounts and sort of help out those known to be, the managers or 
promoters of these different schemes, and that the figures and calcu¬ 
lations embodied in his final accounts would be obtained from those 
generally active in the promotion of these different schemes. In 
the early history of the Brown farm syndicate, Parker was not active 
in its management or in its promotion, “but his activity began in 
the latter part of the closing out of the trusteeship by himself and 
himself, probably about a year prior to that time, and his association 
began principally with Lawrence Sands.” (Objected to as a con¬ 
clusion, and not facts.) 


Not once in the Brown farm syndicate was any action taken with 
reference to the property, even for the payment of taxes or other 
improvements, that he did not consult Parker and Parker joined 
with him in signing the checks. That was always his custom with 
reference to the Brown farm and other syndicates. Asked whether 
Mr. Warder had given an option to sell his interest any considerable 
time before the sale the witness answered that—not only Mr. Warder 
but all the other syndicators did so; how long before the sale sale he 
could not say, but there were a number of attempts to sell prior 
to the final consummation. The sale on the basis of $1,000 an acre 
was consummated upon an absolute agreement on the part 
427 of nearly all the syndicators to accept such a price, and it. 
was upon that that witness was acting as one of the trustees. 

“Q. Parker states that you prepared these purchase money mort- 
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gage notes aggregating $180,000. A. T never prepared those notes. 

“Q. Did you give the directions for the preparation of them? A. 
Not to my knowledge, except so far as relates to that paper, and if 
that paper would indicate that 1 gave directions, it was given by 
Mr. Parker himself with reference to its preparation.” 

It was agreed that Mr. Darlington should have the benefit of an 
objection to all hypothetical answers of the witness throughout his 
deposition. 


W itness further testified that except for the closing out of the 
original syndicate on the basis of $1,000 per acre, speaking from this 
distance of time, he knew nothing concerning the disposition of the 
matter, and entirely carried out the directions given him by Parker, 
it was not true that after the notes were endorsed witness retained 
all of them, because he has a distinct recollection that in one or two 
instances Parker retained the notes and made the settlement direct 
himself. In other instances, among whom was Warder, witness had 
taken the money and the notes to individuals in the former syndi¬ 
cate and settled with them; so that witness did not handle all of 
the notes, nor deliver all of them. He did not know some of the 
parties, and could not have delivered the notes to them personally. 

He did not deliver the note for $5,117.35 to Hannan, nor did 
it remain with him. He was not acquainted with Hannan. Who 
delivered the notes that Hannan, Beardsley and Norton got, witness 
did not know. He did not deliver them and did not know those 


people. 

428 “Mr. Darlington: That is conceded, and it has never 
been contended that Mr. Emmons delivered those notes to 
these parties.” 

Witness said that after he endorsed those notes, they were left 
with Mr. Parker, and what became of them thereafter he had no 
knowledge. 


It was not true, as stated by Parker, that when he told witness 
he did not have the old records, witness was drunk, abusive, and was 
ordered out of the office by Parker. His going to the office of 
Parker was, as he had stated, with reference to a certain matter 
between John Paul Jones and Adam Raub, and he had every reason 
to believe Parker was friendly to him. At the time of going to 

Parker's office, he was perfectly sober, as he always is, and he did 

not think his record in the city of Washington would show he 
was abusive to anybody. He had asked Parker could he look at the 
old records of the Brown syndicate, when, without a word of warn¬ 
ing. Parker arose in his chair, became abusive and said that he had 
no such record. Witness was surprised at his action, and told 
him he would like to get information in order that he could make an 
accounting between Jones and his father-in-law, Raub. Notwith¬ 
standing this statement, Parker refused to give witness any informa¬ 
tion, and said he had no such records. Witness attempted for a 

moment to say he had delivered all the records to Parker, and pos¬ 

sibly he may have mislaid them. Parker did not order him out 
of his office. Witness went out without any such order, and from 
that day to this could not understand Parker’s action. After the 
filing of this suit, of which he had no knowledge at that time, 
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witness under objection testified that he had thought that 
429 possibly that might have been the reason for Parker’s action, 
and again lie recalled the fact that John Paul Jones had 
stated that Parker had euchered him out of some money in con¬ 
nection with the syndicate. 

Mr. Darlington: Mr. Emmons, do you not know that that is 
\ te tini ? or are you simply speaking to vent your malice or 
revenge against Mr. Parker? 

1 he \\ itness: lie says 1 was drunk when I went to his ollice. I 
want to say that 1 was not drunk. I want to say that the cause of 
the man s action was one of two things. \\ itness thereafter denied 
he had anv idea of revenge against Parker. 

feliown Exhibit Pearson A, and under objection that this was 
a repetition of matters gone into in chief, witness said he would state 
emphatically that that paper was part and parcel of the original 
papers he had turned over to Parker, or it should have been. 

On cross-examination, witness said that all of the words and figures 
on the paper pasted in at page 104 were in his handwriting except 
the pencil words “Thomas .1. Puck ley, un-m,” meaning, he supposes, 
unmarried. lie does not know in whose handwriting they are. 
\\ itness was 39 years old in 1892, and at that time had been in the 
real estate business about 24 years. He had been managing man of 
the B. II. \\ arner office for 10 years or more. Warner was the 
leading real estate man during that period in the city. During a 
part of the time from 1885 to 1892, witness was in business for him¬ 
self as a real estate dealer and did a large business. 

He could not give the exact words or directions Parker had given 
lnm concerning the closing out of the transaction, but by actions and 
circumstances perhaps he could show what was given him, adding: 

1 he Blown iarm was on the market for sale. In the early history 
of it Paul and Sands were active in the attempt to sell it. Their 
efforts for the time being tailed of success. About 9 months 
439 prior to the consummation of this last sale efforts were being 
^ ^ 81a d., v ttli some Pittsburg people, as witness under¬ 

stood it, though he was not in the confidence of those parties. Asked 
what parties, he answered, “Why l might say Parker, Sands and 
1 aul. Finally, about 1892, there seemed to have been an effort 
made by Sands with some Pittsburg people to sell the propertv, as wit¬ 
ness understands it. and based upon that an option was taken’out on 
the property, some six or seven months before final action, and upon 
this option Parker became very active in the consummation of the op¬ 
tion, and witness had a number of interviews with Parker on the sub- 
jt( t and the inattei \\a> then finally adjusted and settled on the basis 
of Exhibit Uiaile» I>. 1 earson A. Asked to name a single direction 
or piece of advice given by Parker, he answered that Parker re¬ 
quested and directed witness to close that transaction according to 
that paper. Parker asked him if he had a man in his office who 
would take the title, who was unmarried, and witness told him he 
could use Buckley, and Parker did so. Parker then would say to 
him, “Here are these papers; I want you to endorse them” Wit¬ 
ness was referring to the notes. Parker told him, “Here is the deed,” 
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and witness signed the deed and took it to Parker’s office and left it 
with him, and also endorsed the notes and left them with Parker, 
that of this he is satisfied, although he can not say in words that 
Parker requested him to close the transaction; that he did 
so by drawing up the necessary checks to pay every person 
the amount of money due, and in some instances he took 
some of the notes and checks and delivered them. Others he left 
with Parker. In each case there was a typewritten receipt given by 
each of the original syndicators and a receipt in full and surrender 
of their certificates, and those certificates were pasted in the certifi¬ 
cate book marked “cancelled,” and the certificate book and other 
papers he delivered back to Parker; that he recalled other advice 

or direction from Parker only so far as anv matter of clerical or 

* 

necessary work connected with the closing of a transaction of that 
character; that he can remember no advice or direction except to 
close the matter according to that paper, and that witness’ testimony 
in chief that he could recall “no special directions, except this, if 
he asked me to sign a deed, which I did on one occasion and sent 
it to him, T would sign it,” and I cannot recall any, it is now twenty 
years ago, not in words,” is as nearly correct as he can now 
put it.” 

431 He cannot say what conferences Parker and Paul and 
Sands had to which witness was not admitted other than what 
he would infer. They were active in the promotion of the sale of the 
property, and witness was not present, so far as he could recall, at 
any of their conferences where all three of the parties were. Paul 
had no more to do with it than anv other member of the Syndicate. 

t- 


Sands was the most active in the early part; in fact he was looked * 
upon to a certain extent as selling the property. Afterwards, Par¬ 
ker became most active with Sands. 

“Q. What activity did Parker exhibit, except carrying out this 
option sale? A. Only in the last sale; in the perfection of this op¬ 
tion Mr. Parker seemed to be the man who had it entirely in charge 
and it was with him I acted entirely throughout the closing of the 
sale. He seemed to be the man who had consummated the sale. 

“Q. What do you mean bv that? A. Why, that the whole con- 
summation of the sale centered around his office and around him. 

“Q. That is a conclusion. Give us any facts upon which you base 
that statement. A. Nobody else seemed to have anything to do with 


it except him. 

“Q. What did he have to do that other people did not have? A. 
He seemed to have the money and seemed to have the parties who 
were going to buy the property. 

“Q. Did not all the money come in checks drawn to your order? 
A. I think possibly so. 

“(). Then they were endorsed to vour and his account? A. Thev 
were endorsed to the Columbia National Bank to the credit of the 
Brown Farm Syndicate, and he and T were trustees. 

“Q. So that he did not handle the money any more than you did? 
A. He and I handled the money so far as the $180,000 was con¬ 


cerned.” 
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Asked wliat Parker did that lie did not, the witness an- 
432 swered that Parker must have had those notes that did not 
pass through witness* hands, that is, so far as accountability 
of them was concerned. \\ itness endorsed them all and returned 
them to Parker. I hose notes were not in his handwriting. 

**Q. I appreciate it has been a long time ago, but can you explain 
how it happened that a man of your large, wide, varied and re¬ 
sponsible business experience at that time endorsed notes for thirty 
or forty thousand dollars more than vour syndicate was getting, all 
secured by the same deed of trust, lessening the security of those 
parties to that extent, without your knowing or understanding what 
it was about? A. T think I was asked that question in my exami- 
nation-in-ebief. and I answered that in the cross-examination. I 
answered then that I took the statement and settlement of thi> ques¬ 
tion, or left the settlement of this question entirely with Mr. M. M. 
Parker. 

“Q. You bad done more business than Mr. Parker at that time, a 
good deal more, bad you not? A. Not in the money making way. 
T bad been doing a good deal of work, but I was a general utility 
man apparently for all those people who were making money. Some¬ 
times T got a little of it.’’ 

TTe had bad a large amount of experience, practically clerical 
work, but never was a promoter, but bad undoubtedly done more 
clerical work than Parker at that period, lie had plenty of busi¬ 
ness experience to know that if be increased the amounts secured 
on the property, be lessened the security. TTe had been a trustee 
under many deeds of trust, but not of many deeds in trust. TTe 
knew he was trustee for the parties of the old syndicate, and pro¬ 
tected them to the best of bis ability. 

433 “Q. TTow did it happen, if it did happen, that you were 

a party to adding $30,000 or $40,000 to the deferred pur¬ 
chase money notes of the Brown syndicate, thereby lessening the 
security of the property to that extent, the parties for whom you 
were trustee having no interest in these notes at all, without vour 
knowing and understanding at the time something about it? A. 
You will have to ask Mr. Parker that question.” 

ITe could not explain it. except, as be bad before stated, that be 
settled tlie transaction inasmuch as Parker represented practically 
all the interests, and they seemed to be satisfied with what Parker 
was doing so far as the original syndicate was concerned. Asked 
what interest Parker represented, be answered that be seemed to 
have the confidence of all of the interests connected with the old 
syndicate. Asked, again, what members of the old syndicate Par¬ 
ker represented which witness did not, be answered practically all 
of them followed what Parker advised. To a certain extent, Charles 
B. Pearson would do whatever Parker would say. 

Q. What did Mr. Parker say that Mr. Pearson accepted in this 
matter? A. Tf Mr. Parker said, “Sell this property at a thousand 
dollars an acre. 1 think it is a good thing," Mr. Pearson would say “T 
think it is. T will take it.” 

Q. Did that happen? A. TTe signed that paper. 
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Q. Where did you get the facts you put into the record here? 
A. The same innuendos or inferences you are asking the question 
upon, I will give you the same answer. 

“Q. In what way did Parker represent Warder, who was one of 
the largest of these syndicate holders? A. I do not know that Par¬ 
ker represented him directly, but Warder had a great deal of con¬ 
fidence in whatever Parker seemed to think in regard to this sale. 
] rather think that Warder was more controlled by Paul than by 
Parker in that sense/’ 

Asked to what extent Parker represented Paul, or Brainerd in the 
transaction, he answered, “That I cannot say.” Asked whom, then, 
did Parker represent of these syndicate holders, he answered that 
he did not know. What he meant was that Parker’s advice and 
counsel controlled these parties, and they had an idea he would make 
the best sale possible for those interested in the syndicate. Asked 
to give any instance, not by way of innuendo or of inference hut by 
recollection in which any member of the syndicate had been influ¬ 
enced bv the advice or direction of Parker, he answered that he did 
not know that he could answer the question in the manner it was 
asked. 


434 Prior to the closing of the transaction, his interviews were 
probably first with Sands, and, toward the latter part of the 
transaction, with Parker, and it was his impression now that Parker 
and Sands were acting together. lie met Sands more in the early part 
of the history of the case than Parker. Off and on he met them 


both, lie was absolutely sure he did not get the figures on the odd 
amount notes from Sands, lie could say absolutely he did not get 
those figures from Sands, because his recollection is and he is almost 
positive that for some time prior to the latter part of the transaction 
lie did not have any interviews with Sands in regard to it. He 
had alwavs associated Sands with what he called the Pittsburgh 
interests. 


“Q. Now you shite you did not know that the sums represented 
by these notes represented profits to the organizers. What did you 
think tliev were? A. I did not know anything about it. 

“Q. You knew there were sums in excess of what the old Brown 
syndicate were getting, did you not? A. At the time of giving my 
testimony, 1 really could not recollect, and did not recollect all the 
facts connected with it until some of the papers were produced here 
in this examination. Just what that difference would represent I 
cannot say, nor can I tell you what mv impressions were. It is too 
long ago to recall all the facts connected with it, all the details. 

“Q. You recognized it as your duty to see that the deferred pur¬ 
chase money notes for the old syndicate members were all right, did 
you not, and the proper amounts? A. I think they were all satisfied 
with the notes as they were prepared.” 

It, was his duty, and he performed it to the best of his ability, to 
see that as many of the deferred purchase money notes as went to 
the old syndicate members were correct. It was the general prac¬ 
tice at that time to have a difference between the selling and buy¬ 
ing price in the syndicate transactions. Asked what he took 
435 these extra notes to be except that difference, he answered 
he did not think anything about it, he did not care. He 
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did not think lie paid much attention to the fact that there was a 
difference between the deferred purchase money notes that went to 
the old members and 11 ic total amount of the notes, lie left the 


whole thing, the settlement and the 
Parker, because Parker was controllin 


satisfaction of it, entirely to 
g it, and so far as witness was 


concerned it made little difference to him as long as the or 
owners received their money, and that lie felt under no confidential 



obligations to the people who had made him their trustee outside of 
that paper they had signed authorizing and directing the transfer; 
he was satisfied that some of the parties knew there was more money 
paid for the property than they were receiving. He thought Warder 
knew it, and he was satisfied Pearson knew it, and he believed others 
knew it because that was the general practice at that time in the 
formation or re-formation of syndicates. What Warder meant by 
being aggrieved if Parker was interested in the new syndicate, 
witness did not know. Paul was not a trustee. lie thinks he testi¬ 


fied in chief that Warder's objection was to having Paul having 
anything to do with it the matter, because Paul was active in get¬ 
ting Warder influenced to sign the paper, and he does not think 
his recollection is clear now, or as clear as it was then. 


lie thought that he did not forward the purchase money notes to 
more than four or five interests. lie guesses it was a fact that Beyer 
occupied toward Parker a similar position to that witness had occu¬ 
pied to Warder, as confidential clerk. Asked if he knew whether 
Beyer instead of Parker had not been left the duty of examining 
reports 2. 4 and 5, witness replied that his memory was that as a 
rule he never had the reports printed until Parker himself had gone 
over them with witness. He does not know who examined them 
for Parker. It was his impression that in each case Parker was 
fully cognizant of the report before it was printed. He was 
436 satisfied of this. As a rule, he presented them personally to 
Parker; that was his practice. There was a preliminary 
period when the syndicate was carried on the books of B. H. War¬ 
ner. It was his impression that Parker was not substituted for 
Warner, hut that Parker and witness wore the only trustees. He 
thought his recollection upon this point was clear, but the records 
would show more definitely than he could testify to. 

Asked if his statement was true that he had always been sober, 
witness said he was never drunk in his life so far as he knew, but 
he had taken a drink whenever he felt like it. He had been em- 
ploved in various capacities for about thirty-five years and had never 
missed a day at his desk in the morning, and never in that condition 
that he was unable to do business. He had never taken a signed 
pledge, but had taken a pledge to the extent of saying that he would 
not take a drink for a certain named period. Asked if he had ever 
taken a pledge, he answered not to his knowledge. 

“Q. Never? A. No, sir; not a signed pledge.” 

He had taken a pledge not to take a drink for a certain named 


period, and that he had done this possibly at the request of a number 
of people. Asked if he had done so at the request of his employers, 
he answered: “No sir, not that T know of directly.” 
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Q. Is it or is it not a fact that you have been asked by your 
employers? A. That I decline to answer. 

Q. \\ hy ? A. Because I do not think it is competent in this 
case. 


Ui 


Q. Ts it not true that you have been taken into employment on 
condition that you make such a pledge? A. I decline to answer 
that question.” 

On redirect examination, witness, when asked in wdiat Joseph 
I aul s activity consisted, said that Paul and Sands, when this option 
was obtained, were the active parties in inducing most of the other 
Parties interested in the syndicate to sell the propertv—that is to 
sign the option, Pearson Exhibit A. 

Tt was some time after the Pearson Exhibit was signed that the 
acti\it\ took place which finally resulted in the sale of the property. 
At the time of the signing of that option it was his recollection that 
what was afterwards done was not in the mind of any person, but 
that, having signed this option, based upon $1,000 an acre, they 
afteiwards stood by it in the consummation of the agreement. Just 

how tar Pauls activity took place with reference to the final 
4o / sale he could not saw 


Q* y hat is the fact, if any, as to Mr. Paul s activity in 
the matter in March or April, 1892, the sale being April 18 1892? 
Over Mr. Darlington’s objection, that the matter had been gone into 


in (iilet, and that it was not rebuttal, witness answered’ M think 1 
have answered that fully, that Sands and Paul and Parker practi- 
cally were the parties who consummated this arrangement Just 
how far one or the other was interested in the final settlement of it 
or who they had interested with them, I cannot say. 

“Q. Did you have any interviews with Paul in tlie last month of 
your trusteeship? A Very seldom. I do not think I met Paul 
more than once, if at all. in connection with it, Mv principal inter¬ 
views were all with Sands or Parker.” ' 

He did not now remember that Paul was directlv interested in 
he final settlement. Tie did not think that Paul had much, if anv- 
thing, to do with it. If he did, he did not come in contact with 
witness lie could not say that the old syndicate had any meetings 

in the last six months of its existence, or whether Parker was present 
at any of them. 1 

Over the objection of Mr. Darlington that it was not proper rebut¬ 
tal testimony that the cause was already calendared for trial with 
an understanding that complainant might call one further witness 
in so far as Parker was concerned, and that it was now too late to 
go into things of that sort, also because this was a part of the case 
in chief, the books had then been called for, and extracts from them 
taken as part of complainant’s case in chief. Louis Bever. Jr. was 
recalled May 7. 1910, and produced the ledger book of Myron M 

^follows Ln "’ renee 8ands ’ 1111(1 Mr - Bc . ver testified in substance 

19th Ml nni E tif R ' • l ' he j'Vd ? ' llltl ? A l' rll > 18fl ' 2 - lln< ter date of April 
19th,.and there is a debit charged to Marshall Brown of $3,214 12 

lhat is the balance due from Sands on settlement October 18 to 
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cash, $153.18; debit total, $3,307.30. Settled under date of April 
27 by Parker and Emmons $1,470; April 2<S bv cash, $1,122.43; 

April 28, same date, by cash, $774.<87. The item of $3,214.12 
438 is the item that was due by Mr. Sands when the transaction 
was closed and consummated, charged to his personal ac¬ 


count.” 

Asked if there was not due to Sands on account of subscriptions 
he had secured and the difference of $300 an acre more than that 
amount, witness said he had no idea of what was due Sands other 
than that item that was charged and due Colonel Parker from Sands. 

“Q. From whom did you receive the orders under which these 
entries were made? A. Naturally there was that much due and T 
simply posted it up and closed the account as to him. 

“Q. How do you know there was any amount — from Sands if you 
do not know how much was due to Sands on account of subscriptions 
he had received at $1,300 per acre when the sellers were to receive 
$1,000? A. 1 do not know aliat he got in on the basis of $1,300 an 
acre. T know there was so much due from him on the basis of $1,000 
an acre, so many shares which he had subscribed; that is the amount 
which he paid in and nothing more.” 

Asked if he meant that he knew nothing whatever as to the 
amount due Sands above $1,000 an acre, he answered, nothing in 
the world, and that he did not know whether Sands got his sub¬ 
scriptions in on the basis of $1,100, $1,200, $1,300, or more an acre. 

“Q. You knew that $1,300 was the price at which the buying 
syndicate was paying? A. Yes; I understood that was the price the 
property sold for. 183 acres at $1,300 an acre.” 

He knew that the property sold on that basis, but he did not 
know what the new syndicate was paying or what the subscriptions 
amounted to other than what was turned in. Tie had no 
439 knowledge except that those who paid through Parker paid 
on that basis, and they were the only ones he had knowl¬ 
edge of. 

“Q. A ou made calls, did you not, for subscriptions from persons 
who were subscribers through Sands? A. Only those that he re- 
quetsed us to make calls, two of whom paid. 

“Q. Did they pay at the rate of $1,300 per acre? A. Yes sir. 

“Q. And you likewise knew, did you not, that the payments in to 
Mr. Parker's office were made onlv on the basis of $1,000 per acr 
by organizers of the syndicate, Mr. Sands or others? A. Those that 
turned in the money in that way in settlement turned in on that 
basis.” 


Sands settled on the basis of 7/24ths, and probablv made the set¬ 
tlement with witness. Witness was acting for Parker as his confi¬ 
dential man. 

“Q- Did you distribute the notes, purchase money mortgage notes, 
that appear here for odd amounts and which went to Beardslev or 
Norton and to Hannan? A. No sir. 

“Q. Who did? A. That T do not know; I cannot recall. In all 
probability Emmons did. 
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“Q. Did you get any instructions of any kind from Parker with 
reference to that matter? A. Not that I have any knowledge of. 

“Q. Did you know how much was coming to Mr. Parker 

440 on those purchase money mortgage notes for odd amounts 
representing profits? A. I did when I got the note. 

“Q. From whom did you get the note? A. Probably from Em¬ 
mons. 

“Q. Did you, as a matter of fact, get it from Emmons? A. I 
should say I did, because Emmons endorsed the note. 

“Q. The notes are in your handwriting? A. Yes sir; the face of 
them. 

“Q. TTow did you come to prepare them? A. From directions 
from Emmons. 

“Q. Did you receive any instructions from Parker on that sub¬ 
ject? A. I have no recollection of Parker instructing me to draw 
those notes or any other notes. 

“Q. Did lie tell you how much he was entitled to? A. No sir. 

“Q. And you were Parker’s confidential man? A. I was. 

“Q. And you received no directions or instructions from him on 
the subject. Is that correct? A. T do not remember any particular 
directions or instructions from Mr. Parker.” 

In answer to Mr. Darlington, witness said that neither he nor 
Parker’s office had any connection with the settlement between 
Sands and his subscribers. He did not settle with the organizers of 
the syndicate as Parker’s confidential man. 

“Q. Who represented the sellers, the selling syndicate? A. The 
trustees, M. M. Parker and George E. Emmons.” 

441 The money or checks did not pass through his hands, 
hut what witness did was to make the entries in the books, 

which was what he did as Parker’s confidential man. The checks 
were payable to M. M. Parker and George E. Emmons. 

By Mr. Merrilat: 

“Q. Who represented the buying syndicate? A. M. M. Parker 
and George E. Emmons. 

“Q. So they represented both buyers and sellers. Is that true? 
A. No, T do not think that is true. There was no trustee under 
the new syndicate. They simply represented the selling syndicate. 

“Q. I asked you who represented the buying syndicate a mo¬ 
ment ago, and you said M. M. Parker and George E. Emmons. Is 
that true? A. I do not know that it would be true. I do not know 
who represented them. 

“Q. Who received the money of the buying syndicate? A. It 
was paid into the office of M. M. Parker on the ledger account of 
M. M. Parker and George E. Emmons, trustees of the Marshall 
Brown syndicate.” 

The calls for the money were signed by M. M. Parker and George 
E. Emmons. Asked if Emmons signed any of the calls, witness 
said he did not know, but if not, Parker had authority to sign 
Emmons’ name for him. The moneys received went into Parker’s 
bank account. 
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The foregoing objected to as having been gone fully into in the 
case in chief. 


M. M. r Arker, being recalled for further examination, testified 
May 1010, that it was correct, as stated by Hannan, that about 
March 1st the latter notified witness that certain of his (Hannan’s) 
subscribers were faltering. Witness had corrected his statement on 
direct examination that this was early in February, and 
442 stated that it was in March, and that it was in March that 
TIannan told him some of his subscribers could not he 
relied upon. 

“Q. Ton called, did you not, as early as March 12 for the pay¬ 
ment of subscriptions to the syndicate? A. That is the time I think 
their option expired and I called on them to make the payments. 
1 here is no doubt about the notification. The call will show that. 


“Q. Mas the syndicate complete at that time as stated in the 
call? A. I do not know that it was. 

“Q. How then did you come to state to them 4 We have to notify 
you that the Marshall Brown syndicate has been completed’ if 
that was not the case? A. It may have been presumed to have 
been completed at that time, and some persons may have dropped 
out after that.” 

Tt was about the 3d or 4th of March Hannan notified him some 
of his people were faltering, and between the 3d or 4th and the 
12th witness secured part of the subscriptions necessary to com¬ 
plete the syndicate. Dos Passos had passed out and two shares 
that he was supposed to take came at a later period. He had called 
on Dos Passos about the 12th of March, but why Dos Passos had’ 
dropped out he did not know. 

“Q. Did he reply to your letter calling on him? A. I do not 
think he ever did. I think he was in Europe at that time. 

“Q. Is it not a fact that Dos Passos wrote you and declined to 
fill out his subscription? A. T have no recollection of it. 

Q. T will refresh your recollection. Did not Dos 
443 Passos. on or about the 14th of March, notify you that he 
would refuse to answer the call because he had learned 
through Air. Sprigg that as a matter of fact the organizers of the 
syndicate were interested in this property as •scllci*s. and hence 
declined to comply?’’ 

Over the objection of Air. Darlington that all this was not re¬ 
buttal testimony, and that it was not brought in at an unreason¬ 
able time when it was practicable to meet the testimony, witness 
replied, “I have no recollection of any such letter.” 

“Q- Do you deny that you received such a letter as that? A. I 
do not deny it. I simplv sav 1 have no recollection of it.” 

He had no recollection of any syndicate subscriber stating he 
would not carry out his subscription because he had discovered that 
the organizers were interested as sellers. He thought all the calls 
went out from his office and very likely on his letterhead. 

“Q- I wish you would think over the matter and see if you can 
refresh your recollection as to whether or not Dos Passos did, as a 
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matter of fact, write you declining to pay his subscription and on 
the ground stated. A. This would be the first intimation of the 
sort I have ever had, to my recollection, absolutely the first. Of 
course, it is very difficult to say positively, but the best recollec¬ 
tion I have is that this is the first intimation I have ever had of 
any such letter of that character.” 

Notice was given by Mr. Merillat that they would take the 
testimony of Dos Passos and would state that they were 
444 advised that Dos Passos had only that week returned from 
Europe. 

Mr. Darlington said that could not excuse the delay at this stage 
of the proceeding, that it was part of the complainant’s case in 
chief, and if admissible at all and on cross examination, there was 
no justification for taking up this testimony three months after 
the witness had been dismissed and the defendant’s testimony 
closed. 

Mr. Merillat gave notice that lie would take the testimony of 
Mr. Dos Passos one week from that date and that it would be taken 
ns rebuttal testimony, to which Mr. Darlington replied that he 
would not undertake to go to New York for that purpose at this 
late date, and that lie should object to any deposition of Mr. Dos 
Passos at this time on the grounds stated. 

Mr. Merillat: I desire to say further that Mr. Dos Passos was 
in Europe until this week, and obviously his testimony could not 
have been previously obtained. 

Mr. Darlington: Has he been in Europe all the time since 
counsel began taking testimony in chief? 

Mr. Merillat: Counsel do not admit that it was any part of 
the case in chief. 

Mr. Darlington: What does it rebut? 

Mr. Merillat: It rebuts the testimony of Mr. Parker given, 
and rebuts directly furthermore his statement that all the sub¬ 
scribers so far as lie knew were aware of the difference in price. 
It furthermore rebuts the statements made in the letters produced 
by Mr. Parker in which he states under date of March 21st that 
one of our parties, Dos Passos, who had subscribed $20,000. is 
somewhere in Europe, this letter being signed Myron M. Parker 
and addressed to C. A. Beardsley, and the fact being as counsel 
will show that at the time Mr. Parker had received a letter and 
knew that Dos Passos on the contrary was in New York and had 
declined, because of the discovery of fraud, to complete his sub¬ 
scription. 

445 The Witness: Fraud on the part of whom? 

Mr. Darlington: Will counsel point to that part of the 
record where Mr. Parker has testified that all subscribers knew the 
difference in price, or any subscribers knew except those whom 
he obtained. 


The Witness: And if not I think he ought to withdraw that 
statement in the last part of his remarks. 

Mr. Merillat: Counsel thinks the record is clear and likewise 
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competent to rebut the letters of March 21st which Mr. Parker 
produced. 

In answer to further questions by Mr. Merillat Mr. Parker stated 
that he did not know in whose custody the purchase money mort¬ 
gage notes were after the endorsements were made. 11 is endorse¬ 
ment seemed to he the second one upon the note for $6,2tk>.l;>. He 
could not tell what became of that note after witness endorsed it. 
Witness hod nothing to do with it. 

Q. IIow did it get out of your hands after you put your endorse¬ 
ment on it? A. Tt mav have been in the hands of Emmons or 
some other party. 

Q. Was it? A. I do not know. 

Q. With reference to the one for $5,117.35. A. I do not know 
where that went to. 

He did not know how it got out of his custody, but the same 
way the other one did he supposed. The note that went to him 
he supposed was retained in his office. Possibly the settlement was 
made in his office, but he had no knowledge upon that; he was not 
present all the time, and does not know where it was actually made, 
though presumably in his office. The settlement details were left 
entirelv to Hever. He gave no instructions to Bever only 
446 so far as he knew what witness' interests were. He did 
not know who knew how much these notes for odd amounts 
would aggregate. 

Objection, both as not being rebuttal, but a mere repetition of the 
previous cross-examination of the witness to an almost limitless 
extent. 

Mr. Parker said it was true that he had testified that it was not 
until the very closing of the transaction that he had subscribed for 
his l/48th. and that up to that time he had no intention of sub¬ 
scribing. 

“Q. How does it happen that you wrote Mr. White a letter, then, 
within approximately three weeks before, stating that his interest in 
this syndicate should receive the same care and attention as your 
own. if you had no intention to and had not subscribed? A. What 
T meant by that was I would give him the same care and attention 
1 would give to any interest of my own, not referring to any interest 
in this syndicate, but any interest I represented he would have the 
same care and attention. 

“Q. You then, in writing Mr. White that his share would receive 
the same protection as your own, using the words ‘my own,’ did not 
refer to anv interest in this svndicate? A. 1 did not.” 

He was not attempting by this to convey any idea that he would 
have any interest in the syndicate, and at no time so advised White 
to his recollection. 

“Q. In this phrase, ‘As to the interest taken by and through you 
I will only sav it will have the same protection as Senator Cameron’s 
and my own and all the rest,’ you were not referring to the interest 
referred to in the sentence, namely, interest in the syndicate? A. I 
cannot say I was, no.” 
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a 17 . M , r i T llte s , test ^ on y that witness had informed White he 

47« would be a subscriber to the syndicate was absolutely false 

He could say almost positively he did not tell White that. 
He had no recollection of it or of telling him anything like that. 

H? Iette V 0 ^ hlte dated A P nl 1892 was his letter. He could 

i , IG Je atrustee of the syndicate. It seems at the 

\ery last they asked him to he a trustee. lie thought White, in cor¬ 
respondence, expressed the wish that witness might be a trustee 
W ltness may he mistaken, hut that is his impression. 

“Q. Is it not a fact, on the contrary, that you wrote White that 
you had been asked to be a trustee or act as a trustee? A. Yes that 
might have been. 

“Q. By whom were you requested to act as a trustee? A. That 
would he impossible for me to remember.” 

He could not say whether the request came from any of the Michi¬ 
gan subscribers or Sands 7 subscribers for him to act He thought 
the wish was generally expressed by the people he represented that 
he should act as one of the trustees. This was verbally, lie did not 
think there was any meeting held for the purpose of deciding who 
should he trustees. Asked if any of those he interested knew he did 
not expect to become a subscriber to the syndicate, witness said they 
had no reason to take an interest. Asked if he had told them 
lie was not, he answered, “I do not think I can recall that, 
even.” He did not remember about telling them he had an interest 
in the old syndicate, but he thought many of them knew he was 

trustee for the old property. He did not know whether they knew 

he had any personal interest in the old property. He thought that 
\\ bite and others knew that he and Emmons were trustees of 
448 the selling syndicate and were not making these calls as 
' t e le \ ndic ate members. He thought many 

of the subscribers knew he was trustee for the old syndicate He 

thought White knew it. 

Asked regarding White’s statement that he did not know Emmons 
and Parker were trustees for the old syndicate, witness said he 
thought lie could produce a letter that would contradict that state- 
t e y . II at lute liad sworn to a great many things two 

ways. 


Counsel thereupon called for the production of the letters from 
Mr. White whose production had been asked in New York, and 
thereupon Mr. Darlington produced correspondence and there was 
put in evidence such of them as had not been introduced previously 
in the examination of Mr. White. The attention of the witness 
being called to the fact that the letter to Mr. White dated March 26, 
1892, from the witness, the original of which had been produced by 
Mr. White, was not in Mr. Parker’s letter-press book, Mr. Parker 
said there was no doubt he had written the letter, but if it was not 
in his book it was not there, and that was all he could say, as he did 
not know whether it was there himself. 

“Q. You state in that letter there was no possibility of loss in sub¬ 
scribing to this syndicate at $1,300 per acre. Was that statement 
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correct? A. So far as my best judgment went at that time and so 
far as is borne out by the facts of the recent sale/’ 

The recent sale would give the parties, he said, a profit of some¬ 
thing like $ 1,800 or $1,900 on a l/24th share, lie thought this 
excluded assessments they had paid and interest on their money, 
but could not say as to that, as he was not tlie bookkeeper 
449 and did not make the calculation. Mr. Beyer would be able 
to state as to that. 

‘*Q. Did you regard it as true that there was no possibility of a 
loss in buying property for .$1,800 per acre that sellers were willing 
to part with for $1,000 an acre and with a profit of $800 an acre to 
persons who had induced the subscriptions? A. Absolutely. At 
that time property had increased very much in value since that 
option was given, as evidenced by the fact that very shortly after that 
1 was offered fifteen hundred dollars for the property." 

lie should say this $1,500 an acre offer was a month or two after¬ 
wards, shortly after Mav or June. 

%/ • 

lie had no copy of the enclosure referred to in the letter of March 
26th, and could not recall any enclosure except as to the general con¬ 
ditions of sale. 

The following telegram, not among the papers embodied in the 
White deposition, was offered in evidence: 

i 

New York 30. 

March 30, 1892. 

M. M. Parker, 1418 F Street, Washington: 

We subscribe twenty thousand on terms mentioned in telegram 
conditioned on satisfactory answers to questions in letter mailed to¬ 
day. 

WM. A. WHITE AND SONS. 


The receipt for the White money bears the signatures of himself 
and Emmons. Asked whether he signed Emmons’ name to a large 
number of receipts, he answered that he did not remember about 

that. 


The letter of April 9, 1892, witness said was unquestionably au¬ 
thentic, although not in bis letter-book. lie did not remem- 
450 ber how he came to state in that letter ‘‘Our Detroit parties 
leave there to-day for Washington.” Tie did not recall now 
any letter from them prior to that advising him of it and could not 
account for how it was he had such information apparently nine or 
ten days before the actual closure. It would be difficult for him to 
remember that at this time. 


Under call by himself for their production, Mr. MeriHat offered in 
evidence the following letters, under objection that they show on 
their face that they relate to the old syndicate and have no relation 
to any issue in this suit: 
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“Greenville, 0., March 9, 1892. 

Colonel M. M. Parker: 

Herewith liiul enclosed my certificate in Marshall Brown duly 
transferred in blank till in name. Make him pay your commis¬ 
sions if possible, Remit Draft. 

C. M. ANDERSON. 

W hile 1 would not sell my interests in Petworth, yet in your opin¬ 
ion what would a share 1/100 bring or is really worth? 

C. M. A.” 


“Greenville, O., March 14, 1892. 
Col. M. M. Parker, Washington, D. C.: 

Yours of Mar. 11, '92, containing Dr-ft for $2,450 for Marshall 
e ed for all f w 1 ii e 1 i including promptness many 

thanks. 

Yours very truly, 

C. M. ANDERSON.” 

It was testified by Mr. Beyer that he had made a search and had 
» correspondence of any kind from Mr. Dos 

Passos. 

451 In answer to a question by Mr. Merillat as to what Mr. 
Anderson s phrase meant, “Make him pay your commissions 

il possible, witness replied, under the above objection, 

“I expected to purchase the certificate of Mr. Anderson. I also 
expected to sell it in connection with others to Mr. Beardsley.” 

Beardsley was the one who was wanting to buy the certificates; 
he had offered to buy 8 certificates, taking six of Warder’s and wit¬ 
ness’ half, and he figured Anderson’s half and Jones’ full share 
would make eight. He had bought Anderson’s share for Beardsley, 
he supposed. The Beardsley letter offering to buy six or eight shares 
was that introduced in evidence. It was more than likely on the 
11th he had transmitted to Anderson his draft for $2,450, as ac¬ 
knowledged by Anderson. 

Q. And on the 12th \ou called for subscriptions and announced 
that the syndicate was complete. Is that true? A. It is verv likelv 
true. 

“Q. And the profit on the Anderson share went to yourself person¬ 
ally, did it not? A. It did, because Beardsley declined to take them. 

“Q. When did he decline to take them, and is that a matter of 
record? If so, produce the letter. A. The negotiations stopped be¬ 
cause Beardsley wrote to me 1 think on the 3d of March that the 
subscribers had failed to make good and that he doubted that the 
^ Icat \ \il d go through and he did not think lie cared to buy 
any certificate, or words to that effect. 

“Q. Beardsley wrote that? A. That is in the record. 

452 “Q. You have heretofore testified that that was Hannan. 
A. Beardsley wrote me as well. 

“Q, You received them from both of them? A. Yes sir. 

34—2592a 




266 


JAMES LANSBtTRGH ET At. VS. 


“Q. Where is the letter from Beardsley notifying you that the 
thing had fallen through? I hand you the correspondence. A. 
Mr. Beyer can do it much quicker than I can. 

“Mr. Merillat: 1 desire to put it in evidence. 

“Mr. Beyer (After examination) : That letter does not seem to be 
there, but there is such a letter.” 

Parker’s previous answer that he had a letter from the Detroit 
parties that they had fallen down applied only to Hannan. 

Mr. Beyer produced what he said was a copy of the Beardsley let¬ 
ter, and Mr. Merillat called for the original letter to be produced, 
and upon its non production, by consent, the following was intro¬ 
duced by Mr. Merillat as a copy: 

“Auditorium Hotel, 
Chicago, Illinois, March 3, 1892. 

M. M. Parker, Esq., No. 1418 1* Street N. \V., W ashington, D. C. 

Dear Sir: Answering your letter received some days past, would 
say that my delay was caused by a visit to Detroit, where I saw the 
subscription list referred to in yours. I cannot say with any degree 
ol certainty that the subscriptions can be relied upon, as 1 

453 understand owing to reports about the property and’must 
con less that I myself alter interviewing several am imclined 

to have the blues. 1 learned there that this tract is very uneven, 
very badly divided by a deep gully crossing it, and that the same is 
bounded on one side by a cemetery, which to me would greatlv depre¬ 
ciate its \alue, and last but not least it slopes away from the citv 

I saw this property from a closed carriage when there was a "deep 
snow on the ground, and confess 1 did not give it the care 1 should 

Now as to the subscription list, there remains a large portion now 
to be taken which 1 am inclined to believe will so remain at the 
price put upon it. Again, many of these are, I am informed more 
than a year old and will doubtless drop out, so that 1 place no weight 
whatever on the subscriptions. The only thing for me to consider 
is whether the interests I have obligated myself to take in answer to 
your telegram are worth what 1 am paying for them. I believe 
tlixi t n a n I 1 1111 it is an investment for a long holding before any 
turn can be made of it. 1 am perfectly willing to take your in¬ 
terest, it being a small one, fait would not care to take more if I can 
reasonably get out of it. In any event 1 must know at once what 
my exact position is. If I am bound to take these interests of 
yours and Warder’s, I want it settled now, and I want to know 
how much money I have got to furnish. I tried to enlist some 
parties with me in this matter, and one of them interviewed the 
Honorable W. C. Maybury, who was late at Washington, and de¬ 
clined to touch it, and said that Maybury thought it was 

454 not a good investment. 

I shall be here for a few days. Wire me on receipt of this 
and also write me fully. 

Very respectfully yours, 

(Signed) " C. A. BEARDSLEY.” 
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Witness said he could not recall what had occurred between the 
9th and 11th that enabled him to make a call on the 12th and state 
that the syndicate had been completed, but it was completed at that 
time he thought. 

“Q. What subscription list was Beardsley referring to when he 
wrote you on March 3 that he had seen the subscription list referred 
to in yours? A. I have no idea. I suppose he referred to the west¬ 
ern people who were going to take an interest in it. 

“Q. TTis letter states that he referred to a subscription list which 
was referred to in a letter from you. A. T might have used the 
term ‘subscribers.’ I mean people going in out west. 

“Q. Have you a letter which you sent to Mr. Beardsley in which 
you referred to a subscription list? You have been called on to 
produce all letters to Beardsley.” 

In answer to a suggestion from Mr. Darlington that the witness 
could not produce a letter he wrote to Beardsley, Mr. Merillat said 
he had called for the letter-press books, was reminded that they had 
been produced and the index in conjunction with Mr. Darlington 
examined bv him three months previously, whereupon he desired 
the letter-press copy of any letter to Beardsley produced. Mr. Beyer 
stated that he had gone through the letter-press book and found 
no letter to Beardsley between February 27th and March 5th. 

There were no subscriptions made by the Beardsley or Hannan 
people as much as a year old, and none made by witness that 
455 old. Asked concerning a statement in his letter of March 8, 
1892, to Anderson, in which he said: “I do not regard our 
subscriptions here as binding since so much time has elasped since 
they were made,” witness said that Sands told him in the Fall of 
1891 that some of his subscribers had declined to go on, and his were 
a vear old. 

There was no binding agreement on the part of Beardsley to 
take witness’ shares and those of Warder’s. 

Asked what answer he made to the letter of March 3, 1892. of 
Beardsley, witness said that if there was an answer, counsel had a 
copy of it. and that there was none that was not in the record. 

On March 10th when he wrote Beardslev he meant that the time 
limit had expired and that he would determine the status of their 
case at that time. They made the call on the 12th: that would at 
least determine whether or not there were enough subscribers to 
take the property. 

There was produced, and Mr. Merillat offered in evidence, the 
following letter from Beardsley: ^ 

“Hotel Lafayette, 
Philadelphia, Feb’y 20, 1892. 


M. M. Parker, Esq.. 1014 F St. N. W., Wash., D. C. 


Dear Sir: Some weeks past you were speaking to me about the 
purchase of a Mr. Warder’s 0/20 interest in a tract of 183 acres 
called Marshall Brown land. 1 have thought the matter over and 
while I would not care to consider it at the probable price men¬ 
tioned; would say that I might make some arrangement to invest 
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if this property could he bought for $30,000, would not earc 
456 to vary much from this figure. T must confess 1 am rather 
uncertain whether at this figure \ could make a profitable 

turn. 


There is so much land in the market now l hardly know where 
to invest Am looking at some acreage at Chicago, which 1 am in¬ 
clined to think promises well. Leave for there tonight. Will he at 
Auditorium. You had better wire me as soon as vou can for if 1 
close at Chicago cannot now see my way clear to take this at any 
price. 

Verv respcv yours 

C. A. BEARDSLEY.” 


He had answered Beardsley's letter of February 20th that he could 

« t/ 

have Warder's share at $5300 and witness' also at that price. Tie 
did not recall anything further than that. 


There was also introduced a letter from Beardsley to Parker, dated 
Detroit, March 16, 1802, as follows: 

“Yours as to Pet worth received. I think there is an error as you 
state price $1800 per acre 205 acres $40,000 should he $36,900. 
This mav not he unreasonable vet I thought we would he able to 
close at about $1650 per acre. Whatever is to he done must he 
done now as 1 shall forward subscription paper Saturday unless I 
hear to contrary. I will forward original and keep a certified copy 
here for our own use. Mr. John 1). Norton will act for the sub¬ 
scribers here as co-trustee with vou. Let me hear from vou at once.” 

• «. 

Beardsley had never forwarded him a subscription agreement. 
There had not been any talk before that as to witness being a 
trustee. 


There was also offered in evidence the following letter produced 
by Mr. Parker, being a letter from W. W. Hannan, dated Detroit, 
Michigan. March 19, 1892, to Parker, as follows: 

457 “Answering vours of the 17th instant will say we are 
placed in a somewhat peculiar position, having stated to our 
present subscribers that our list was full. We would not, under any 
circumstances, wish to give the impression that some eastern parties 
had withdrawn, as it would have a tendency to weaken parties here. 
If we can reach on the outside in any way to cover the amount de¬ 
sired, will be glad to do so. 

“Mr. Norton, who represents our subscribers, has made his call for 
payment, limiting his time to April 1st, at which time we expect to 
be ready to present money for payment on our portion of subscrip¬ 
tions. Will wire you anything we can do in a few days.” 

Also the following letter from TIannan to Parker dated Detroit 
March 23, 1892: 


“Yours of the 18th received, It will be our endeavor to make 
our subscription $115,000, perhaps we can run it up higher. 

“We are still trying to place $20,000. \ hope by this time you 

have passed papers with Mr. Nelson, and have forwarded same to me. 


j 





MYRON M. PARKER ET AL. 


269 


“Hoping to see von soon, and trusting that the Marshall Brown 
syndicate is flourishing, T remain.” 

It was stipulated that the objection on behalf of the defendant 
on the ground that the same was not rebuttal, and that it was incom¬ 
petent to recall the witness for cross-examination three months after 
his deposition had been taken, and although he had been here, 
available, at all times, and after the cause had been calendared for 
trial, should apply to each paper, and each question and answer, 
separately. 

W itness said he had no letter of Hannan’s written on the 17th 
instant, and that the Hannan letter of March 19th must refer to the 
letter of witness of the 18th which had been offered in evidence 
heretofore, and that the date was a mistake. It was agreed that the 
letter-press book of Mr. Parker showed no letter of the 17th. 

Fhere was introduced a letter from Nat Goodwin, of New 

408 York, dated New York, March 18th. 1892, to Mr. Parker, 
enclosing a draft for $8333.88, in accordance with the pro¬ 
visions of his subscription. Witness said that where Parker and 
Emmons made the calls, the responses presumably came to his 
office. 

Counsel also offered in evidence the following letter dated Pon¬ 
tiac, Michigan, May 28, 1892. trom John P. Norton to Mr. Parker: 

\ oui esteemed favor of May 28d is now before me and in reply 
would say our people are very stiff on “Marshall Brown” and confi- 
dently consider that property worth $2000 per acre, and would not 
care to quote that price for a longer period than July first next. 
I do not consider it advisable to break into the tract by selling the 
house and ground surrounding. I should prefer to retain the 
tract in its entirety and sell it as such. Our people will endeavor 
to voik in haimonv with our Washington friends and would be 
pleased to learn their views and wishes as to price of land, etc. 
Kindi} hasten the perfection of the certificates and send on earlv as 
possible. 1 have only had an opportunity to consult very few of 
our subscribers here. If, upon a consultation with the others any 
different sentiment is expressed, I will advise you.” 

Witness stated that when he said lie had a letter of Mr. Wliite's 
which he thought showed that White knew that Parker and Em¬ 
mons were the trustees for the old Marshall Brown farm syndicate 
he referred to the letter of March 29, 1892, which had been offered 
in evidence. 

There was also offered in evidence the following letter, introduced 
by copy, the original not being produced: 

Detroit, Mich., March 10, 1892. 

409 Mr. M. M. Parker, 

1418 E Street, Washington, D. C., 

My Dear Sir: 

Referring to our subscription list of the Marshall Brown prop¬ 
el ty we have tilled our subscription and made a call on our sub- 
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seribers for the first payment thro’ Mr. J. D. Norton, our agent, 
who represents our subscribers. 

\\ e will start for W ashington Tuesday, March 15, unless you 
advise us otherwise. 

Yours respectfully, 

W. W. HANNAN, 

C. A. BEARDSLEY, 
Per W. W. H.” 


A\ it ness said he did not know what Hannan and Beardsley re¬ 
ferred to by their use of the phrase “we have filled our subscription.” 
He had no recollection of ever seeing a subscription list, here or 
anywhere else. 

There was also offered in evidence a letter from Beardsley to 
Parker, dated Detroit, Michigan, March 17, 1892, as follows: 


“5 our telegram came in my absence from home. 1 am put 
in a somewhat peculiar position, having made the statement that 
there was a large surplus of subscriptions as represented by the list 
shown me Several wanted to enter when we were offering sub¬ 
scriptions. but when asked now want to know what is the matter. 


1 will see what I can do and not disturb those subscriptions al¬ 
ready had. 

P. S.—Just reached home.” 


“Q. Mr. Beardsley in writing to you under this date states 
400 that he had stated to his people there was a large surplus of 
subscriptions represented by the list ‘shown me.’ Did you 
show him any list? A. I did not. 

“Q. Had you any knowledge what list he was referring to? A. 
None whatever.” 


Mr. Mcrillat, calling attention to the fact that the papers just pro¬ 
duced also contain the letters previously introduced as complainants’ 
Exhibit No. 0, in the course of complainants’ case in chief, asked 
how it wa> that that exhibit omitted some of the letters which had 
been produced to-day. Mr. Beyer said that he could not say how it 
happened that the one list contained letters not in the other pro¬ 
duced under the previous call, but the copies had evidently been 
made at a different time. Counsel for defendant requested counsel 
for complainant- to point to any previous call for letters which are 
not embraced in Exhibit No. 0. 

Counsel for defendant Parker thereupon stated that his cross- 
examination had been closed three months before, that the cause 
had been calendared and actually reached for trial; that no agree¬ 
ment for his recall had been made nor any application to the court 
tor that purpose; that his recall had been objected to and motion 
made to strike out the present deposition, to be heard at the trial, 
and that he desired to ask some questions subject to that objection 
and without waiving it. whereupon the witness further testified as 
follows: 


That, adding the $115,000 of subscriptions referred to by Han- 
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nan’s letter of March 23d to the $60,000 he had and Sands’ $70,000, 
would make a surplus and not leave any subscriptions necessary to 
complete the syndicate. Until he had issued his notice and got in 
his subscriptions, he had no means of certainty that, however com¬ 
pleted in the way of subscriptions, the Marshall Brown syndicate 
would measure up in the necessary payments of assessments. 

lie thought he had learned of Dos Passos withdrawal through 
bands and that he had got through the same source the information 
that had caused him to state Dos Passos was in Europe in 1892. lie 
had never received any letter at all from Dos Passos. Before 

461 signing the deposition, he would have an exhaustive exam¬ 
ination made, and if he found any letter from Dos Passos 

he would produce it. 11 is press-books showed no letter to Dos Passos 
othei than the one making the call upon him, signed bv Emmons 
and witness. Examining the book, witness said the Emmons signa¬ 
ture he thought was in his handwriting. 

To-day was the first intimation to him that Dos Passos had with¬ 
drawn because of a claim that he had heard that the same parties 
were interested in the sale of the property and in the formation of 
the new svndicate. 

“Q- It appears that you subscribed to a l/48th interest. With 
that exception, please state whether or not it was ever proposed by 
any one or contemplated by you that you would make any such sub¬ 
scription? A. It was not. 

“Q- Are you able to state at what time it was found that the 
bands subscription was l/48th share shy that you agreed to take? 
A. At the time of the closing of the transaction we had found out 
how many were out west. 

“Q This transaction took place eighteen years ago. Can vou 
state definitely that it was not as early as April 2, the date on which 
you wrote Mr. White that you would look out after his interest as 

\ , ^ ^ ^ ^ 1^1 your own? A. I could not say it was not. 

but it was some time along about there.” 

Referring to White’s letter asking about the title and the trust 
the witness testified that he was trustee for and a shareholder in the 
old syndicate and had notes secured on the property and lie had an 
interest in the question of the title in seeing that all was done prop- 
erly, as much as any one. He had no doubt about his state- 

462 ment that he had never mentioned to White anv purpose on 
his part to take a share. lie had not meant to testifv that 

the shortage in the subscription came to his knowledge on \nril ->d 
but somewhere in that neighborhood. ’ 

In November of 1909 he had sold the property on a denosit „f 
$5 000, for $420,000, of which $225,000'was he ksh a'nd the 
balance m notes secured at 5%, on the property. That sale had 
failed jecause of information coming through Mr. Merillat that 
the Ildl heirs out west would not consent to the sale, and that Mr 
Merillat as counsel would not approve it. The matter could not be 
earned through without agreement of record by complainants’ coun¬ 
sel. His information was that they considered the ground worth 
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$3,000 to $5,000 an acre. The complainants Prince and Lans* 
burg favored the sale. He had notilied complainants’ counsel that 
he would be glad to receive an oiler, but had received none. 

The money in the 1<S92 transaction had been paid in to his ollice, 
either in cash or checks, but he did not know which, as to all of 
them. The western people brought on their cash and Sands paid 
in 1 iis cash, but those who responded to the letter sent by Emmons 
and himself sent on a cheek to the order of Emmons and witness. 

With respect to the statement in Beardsley letter that the tract 
was cut up by gullies and ravines and adjoined a cemetery, the 
tract was not a dead level but was very much like other property 
outside of Washington; only a little corner of it adjoins Koek 
Creek cemetery, Beardsley > statements did not a licet witness’ judg¬ 
ment of the value of the property at all. 

lie had opened negotiations to purchase the Anderson share for 
the purpose of selling it to Bearddey, but had not done so. 

“Q. Please state whether you ever prepared, ever saw, or ever 
had personal knowledge of the existence of any written or other 
paper in the nature of a subscription list on the part of the sub¬ 
scribers. A. 1 thought of that more than any other subject, and 
1 have not been able to recall the existence of any such paper or 
even able to see one. 

“Q. What connection with or interest in the subscribers obtained 

bv Mr. Hands had vou? A. None at all. 

«/ « 

“Q. through the Dos Bassos transaction? A. None at all in the 
world. 

463 The offer to buy the property at $1,500 an acre had been 
made prior to the letter of May 23, 1<S92, from Norton. lie 
did not recall any notice or intimation that he was being considered 
in connection with the trusteeship at any date prior to Beardsley’s 
letter of March Kith, stating: ‘‘Mr. John I). Norton will act for the 
subscribers here as co-trustee with you.’* nor how long after that 
date before the matter was taken up again. 

“Q. In the letter of March 9th to Mr. Anderson there occurs the 
expression, “make him pay your commissions, if possible.” Who 
was the “him” referred to in this letter? A. He says I referred to 
Beardsley. 1 expected Beardsley was going to take the share at that 
time. 


“Q. Beardsley was the ‘him’ to whom you referred the situation? 
A. He is the one. 

Asked when, if ever, prior to hi< letter of March 23, he had been 
advised that Hannan’s subscriptions had fallen as low as $115,000, 
he answered that Hannan, on February Jth. had reported there was 
an over-subscription, and about the 3d or 4th of March had said their 
list could not lie relied upon, but <lid not say. he thought, to what 
extent they had fallen down. Tic could not recall the occasion or 
the substance of the telegram referred to in Beardsley’s letter of 
March 17th. TTe would think it was somewhere about that time 
he had learned Dos Passos’ subscription would not be made good. 

“Q. Do you recall whether you made any inquiry whether the 
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parties in Detroit could make good that default or deficiency? A. 
I think 1 suggested they make it good. 

“Q. Can you remember whether your telegram was on that sub¬ 
ject? A. It might have been.” 

Counsel for the defendant then stated that, without waiving his 
objection to the deposition of Emmons, or White, he desired to ask 
a few questions about them, whereupon the witness further testified 
that his recollection was perfectly distinct that he had ac- 
464 quainted White with the fact that there was a profit of $300 
per acre on the shares witness obtained) that he had no inter¬ 
est. adverse to White; that after the price had been fixed by the old 
syndicate, which was more than a year before his interview with 
White or other persons coming into the new syndicate he had no 
interest adverse to them, the most that he could get would be $1,000 
an acre no mutter who bought his shares. With reference to White’s 
statement that he recalled no statement by witness that there was an 
old syndicate in which witness was interested he testified that in his 
letter to White of March 29 stating that lie enclosed a form of the 
certificate used in Petworth which was more full and explicit than 
the one we have now on Marshall Brown, and will probably be the 
one used on our new syndicate on Marshall Brown,” he meant by 
the “one we now have on Marshall Brown” the certificate of the old 
syndicate, and by “our new syndicate on Marshall Brown ” the 
present syndicate. 

Streets referred to in that letter had been laid out, he thought 
after the formation of the old syndicate, making the changes neces¬ 
sary referred to in the letter. 

Kefeiling to M bite s testimony that he had been ignorant that 
any intermediary had been used in conveying title until his inter¬ 
view with complainants’ counsel a week before his testimony was 
given, the witness testified that in his letter of March 31, 1892 in 
the White deposition, when stating that an outside party would be 
selected to take title and that therefor- there would be no responsibil¬ 
ity attaching to the parties in interest referred to Buckley It must 
have informed White that the intermediary was in order that no 
responsibility would attach to the parties in interest. To no extent 
was Hands a dummy for him; no one had any option except SnnrD 
and witness had no interest in that. ’ 

The witness further testified that he had been in the real estate 
business since 1882, and that in White’s testimony was the 
46o first time that he had heard that there was any difficulty in 
differentiating between the organizers of a syndicate and the 
members of it. lie knew of no fact giving color for White’s state¬ 
ment that witness was not as active an agent or broker as formerly • 

he did not do as much volume of business, but was trying to do bn si’ 
ness. 1 6 

In answer to Mr. Merillat witness said that he thought, not that 
Mr. Anderson thought, that Beardsley was the one to <>-et the com¬ 
Q. In your letter of March 8th to Mr. Anderson you stated, ‘I 


35—2592a 
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might say that a gentleman purchased one full share last week for 
$4,750*. Who was the gentleman? A. That was myself. 

Q. You did not think he might understand by that that was some¬ 
body else. A. Who? 

Q. Mr. Anderson. A. L presume he would think it was some 
one else. 

Buckley was substituted for Simons because it was thought there 
might he judgments against Simons; Emmons suggested Buckley— 
witness did not know and never saw him. 


He had done a very large business before the panic; not so much 
since, but has been always in the business. Had salesmen before 
the panic who were active, and has now. 

Asked if it were not true that in the proposed sale, in which he 
stated he had a deposit of $5,000, some of the proposed syndicate 
purchasers had not made good, witness said they would have made 
good if the deed could have been delivered to them when they 
were ready. After the date had expired on which the deed was to 
be delivered, and we had failed to deliver the deed because of objec¬ 
tions of the Hills estate it had been represented, but how true he 
did not know, that one of the parties composing the proposed pur¬ 
chasers, might not go into it. Witnes- had offered to make the sale, 
the proceeds including his commission to be deposited with 
466 the American Security and Trust Company or into the regis¬ 
try of the court subject to the court’s orders. 

Counsel for plaintiffs stated in answer to Mr. Darlington that he, 
not conceding the relevancy of the inquiry, would admit that he 
had informed Mr. Darlington his Michigan clients were opposed to 
the sale and that he had refused to assume the responsibility of 
advising them as to whether the price of $420,000 was inadequate 
and that his information from real estate agents was that the prop¬ 
erty ought to bring $3,000 an acre. Thereupon in answer to Mr. 
Darlington, witness testified that he regarded the sale at about $2,300 
an acre as a very desirable side; he had conferred with real estate 
men of wide experience and they regarded it as an exceptionally tine 
sale even at this time. He would not regard a price of from $3,000 
to $5,000 an acre as justified; anything beyond $3,000 would be 
unreasonable at the present time. 

The witness testified in answer to Mr. Merillat that the letters in¬ 
troduced today were authentic and he supposed lie might be exam¬ 
ined. His counsel instructed him not to answer when asked in 
what way introduction of those letters today would prevent him 
making defense as to any matter in them. 


467 


In answer to Mr. Darlington witness testified that those 


letters were delivered into Mr. Darlington’s possession about 
a year ago; he had not read or seen them within that year. 


' At the conclusion of the testimony notice was given that on the 
following Saturday at ten o’clock at the office of Charles K. Allen, 
United States Express Building, New York City, complainants would 
take the deposition of John R. Dos Bassos and introduce in evidence 
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letters he had written to Mr. Parker. Mr. Darlington objected to 
the taking of the deposition on the grou- that the notice was not suf¬ 
ficient and that the testimony was not proper rebuttal testimony. Mr. 
Merillat stated it was their information that Mr. Dos Passos had 
only this week returned from Europe. Mr. Darlington said that he 
would not insist upon a written notice and that a week's time as 
given was sufficient but that he objected to Mr. Dos Passos’ examina¬ 
tion being had at this time instead of in chief, to introduce a new 
I issue in the present state of the case. 

The foregoing testimony was taken May 7, 1910. 

408 John R. Dos Passos, on Mery 28, 1910, testified that he 
was a lawyer, and had no recollection about being sought to 
be interested in the Marshall Brown tract of land in Washington, 
except so far as his memory was refreshed by papers produced by 
his Secretary from his files. By examination of the papers which 
he had in his hands he found that he had been asked to become a 
member of the Syndicate for the buying of this land. His agent 
at that time was James C. Sprigg, now deceased. 

lie found among his papers a syndicate agreement not signed, but 
which he assumed was signed by him. 

Tie also found a letter from Lawrence Sands, dated November 12, 
1891, a letter from James C. Sprigg dated November 16, 1891, a 
copy of a letter dated November 14, 1891 from himself to Sprigg. 

1 a letter from Myron M. Parker and George E. Emmons Trustees, 
dated March 12, 1892 and his reply dated March 14, 1892, and 
these papers he produced in response to the subpoena duces tecum. 

TIis letter to Sprigg and his reply to Parker and Emmons were 
contained in his letter press book, containing letter press copies of 
original letters sent by him. TIis custom was to have copies taken 
of all letters in the letter press books and then the letters were 
posted in the regular course of business. That course of business 
he assumed was followed in this instance. 

$ 

There was then introduced in evidence a copy of a letter from 
Lawrence Sands to witness dated November 12, 1891, as follows: 

“Herewith enclosed please find a copy of the agreement signed 
by you, also a plat of the Pet worth Subdivision—the north part of 
which is the Marshall Brown farm. 1 called at the Shoreham on 
Tuesday evening with the enclosed plat but found you had gone; 

the copy of the agreement was only prepared that day. 

469 “Since 1 saw you forty thousand dollars more have been 
signed for and 1 think perhaps seventy or eighty thousand 
remains. I am not a real estate boomer or “fiend”, and have not 
seen the subscription since Monday, but 1 presume it will fill up this 
week or within ten days. It is needless for me to suggest the pos¬ 
sibilities of this speculation to you—for your knowledge of Wash¬ 
ington’s future is fully equal to the writer’s. Should you desire 
a portion of this amount remaining unsubscribed for please notify 
me by telegraph, for a gentleman goes to N. Y. tonight to place part 
of it, and I await advices from Pittsburg which may take all of it. 
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I will report my subscription for you at once, and it shall have its 
place in order,—as for “Signatures” you might have your friends 
sign the paper you find enclosed,—the copy. 

“In order to locate this property satisfactorily l also send you 
map of the District—you will easily find Pet worth north of the City. 

1 may have the pleasure of calling at your office within a week 
or two.” 

Also the following paper: 


u 


Marshal! Hrawn. 


Marshall Brown, a tract of land containing 183 acres situated on 
Brightwood Avenue about 100 yards north of Soldiers’ Home, ad¬ 
joining Petworth, is subdivided on the general [dan of Washington, 
and has a regular extension of full width streets and avenues. 
Street cars are now in operation <>n Brightwood Avenue and pass its 
entire front. An appropriation of $10,000 was made by the last 
Congress to improve Brightwood Avenue, laying side-walks, etc., 
$4,000 was also appropriated for the development of Illinois Ave¬ 
nue. which passes through the property. About one year ago a 
tract of land, still further north and adjoining, containing 80 acres, 
was sold at about $1,200 an acre. This last property has 
470 also been subdivided and several houses have been erected 
during the summer. Petworth, which adjoins it on the 
south, has had 87)0.000 expended on opening up streets and ave¬ 
nues. Improvements will be continued on Petworth until all streets 
and avenues are opened up to the Marshall Brown property. Within 
the past few months d acres of ground lying at the intersection of 
Whitnev and Brightwood Avenues has been sold to a svndicate at 
2d cents a foot or $10.7o0 an acre. A majority of this 5 acres, which 
is only about 1 \ of a mile this side of Marshall Brown, is consid¬ 
erable below grade and will require a large amount of filling. 

“Alar-hall Brown property is offered for sale at $1,300 an acre, 
which is about 3V» cents a foot, on a basis of one-third cash, bal¬ 
ance on satisfactory terms, to be arranged hereafter. Tt is believed 
that this property will rapidly increase‘in value, and at the exceed¬ 
ingly low price it is safe to predict that a large profit will be realized. 

“Subscriptions for the purchase of the Marshall Brown property, 
containing 183 acres, at $237,000 or $1,300 per acre. One-third of 
the amount subscribed to be paid in cash, subject to call. The bal¬ 
ance—two-thirds of each subscription—will be carried bv a Deed 
of Trust on the property. The title to be vested in a Trustee, who 
shall be elected bv a majority of the interests represented”. 

Also the following letter dated November 14. 1801 from witness 
to .Tames 0. Sprigg, in Washington: 

“T enclose copy of subscription paper on which T have agreed to 
take 820.000: mo<t of the subscriptions have been filled by Senator 
Cameron and other prominent Washingtonians. T wish you would 
let me hear your views about it by return mail, because T would like 
to baAO your opinion as to what it is worth. Blease return the 
enclosed which is the only copy T have”. 
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471 Also the following letter dated November 10, 1891, from 
Sprigg to the witness: 

“I have just received your letter of the 14th, and reply as you 
request. The “Marshall Brown” property is on the Seventh street 
road, and adjoins “Petworth” on the north, and is I think, worth 
$1,300 per acre, or about 2.08-100 cents per foot, but there is so 
much of this kind of property on the market, that T fear it — be 
a long time before there will he much demand for this; and it is 
almost impossible to know anything about the inside workings of 
these deals. It may be that some of these people are stuck on this 
purchase, and are trying to unload. T know that my friend Law- 
• rence Sands, was in the “Whitney Close” deal, which property is 
about one mile south of this, and he unloaded to some fellows at 
$10,000 profit, and they have had a very large bag to hold ever 
since. Tie told me about the $10,000. 

“These fellows are so sharp in their deals, that T would be very 
careful. The “Petworth” property has not yet paid a profit, and 
will not for some years. T would advise you to be verv careful in 
this matter”. 

Also the following letter signed Myron M. Parker, George E. 
Emmons, Trustees, dated March 12, 1892. addressed to witness: 

“We have to inform you that the Marshall Brown syndicate has 
been completed. Your subscription was for $20,000. In accord¬ 
ance with the provisions of such subscription you were to pay J cash. 
You will therefore please forward your check for $0,660.00. The 
check should be drawn to the order of M. M. Parker and Geo. E. 


Emmons. Trustees. Upon the completion of the transaction you 
will be furnished with a certificate representing your interest”. 

Also the following letter dated March 14, 1892 from witness ad¬ 


dressed to M. M. Parker and George E. Emmons, Trustees, 1418 E 


Street, N. W., Washington. P. C. 

“When my signature was annexed to the subscription 
472 paper referred to in your letter of March 12th, it was on 
condition that the transaction should be investigated and 
approved bv one of my agents, in Washington, James C. Sprigg, 
No. 1424 New York Avenue. TTe had several interviews with the 
gentlemen who presented the matter to me, and the result was that 
the information was imparted to him that persons interested in 
forming the syndicate were owners of the land, and under the cir¬ 
cumstances he advised me to withdraw my subscription. This was 
done, and there the matter dropped.” 

The Commissioner thereupon stated that in the absence of coun¬ 
sel for defendants at the written request of Mr. J. J. Darlington 
noted upon the record that said J. J. Darlington “without waiving 
my objection already made of record in the case to the examination 
of this witness, but renewing and insisting upon the same,” re¬ 
quested the Commissioner to propound to the witness the following 
interrogatory”. 

Q. Have you at any time received any letters, telegrams or com¬ 
munications in any other form from the defendant Myron M. Par¬ 
ker in relation to the Brown Farm Syndicate or its property? If 
so, produce any and all such communications, and permit the Ex¬ 
aminer to copy them into the record, and to file the originals with 
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him for transmission with your deposition—it being hereby agreed 
that tlie same may be returned to you, if desired, immediately after 
the hearing of the cause? A. 1 have no other letters or document- 
in my possession relating to this matter, except those which have 
been produced here, and to which 1 have referred. 

In answer to Mr. Merillat witness stated that he had left New 
York for Europe March 17, 1910 and had returned about May 8, 
1910. 

473 On June 14. 1910, Myron M. Parker was recalled by the 
defendants in sur-rebuttal, and, in answer to Mr. Darlington, 

who called his attention to the fact that he had signed his deposition 
previously given without replying to a request of his counsel that 
before signing he should make an exhaustive search of his files and 
records to ascertain if he had ever received a letter from Mr. Dos 
Passos. said that he had searched his files and records and found he 
never did receive a letter from Dos Passos of any character. 

On cross-examination by Mr. Merillat, witness said he had not 
followed up his letter of March 12, 1892, calling on Dos Passos to 
send to witness and Emmons, Trustees, $20,000, on account of his 
subscription, with any other letter to Dos Passos. Asked why not, 
he replied: 

‘‘1 had no interest in it, except Mr. Sands asked me to call on 
Dos Passos the same as he did Senator Sanders and Nat Goodwin, 
and T sent the same letter to Dos Passos we wrote to the other two; a 
few days after the 12th of March. 1 think it was, or some days after. 
Mr. Sands asked me if 1 had heard from Dos Passos. T told him I 
had not. lie said he thought he must be in Europe. That is the 
last 1 ever heard of Dos Passos. T never saw Mr. Dos Passos.” 

The call to Dos Passos had been upon a letterhead bearing wit¬ 
ness’ address. Witness knew what responses came to his office; he 
did not know what came to Emmons’ office. W itness had no 
knowledge of any response to any call for subscriptions coming to 
Emmons’ office. 

“Q. You understood that Dos Passos was a subscriber ( A. Mr. 
Sands had told me that in the middle of the Summer, or after the 
early spring, in 1891. when he mentioned the various Members of 
Congress he had interested, and that Dos Passos was one of his sub¬ 
scribers.” 

474 He had called on Dos Passos at the request of Sands, the 
same as he did on Senator Saunders and Mr. Goodwin. 

U Q. And notwithstanding you had sent a letter to him at the 
address and had received no reply, you ended the matter so far as 
Dos Passos was concerned? A. Absolutely.’’ 

Although Dos Passos’ letter-press book showed he had mailed a 
letter to witness, witness never had received it. He had never re¬ 
ceived, or heard of. a letter from him. ft was his experience that 
letters, if mailed, usually go. 

Under objection that it was too late to interrogate the witness 
further as to any new matters, and as not responsive, the witness 
testified on further cross-examination that Senator Cameron was 
one of witness’ subscribers, subscribing through him he thought 

some time in March. , 

“Q. I find a letter produced under subpoena duces tecum ad- 
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dressed to Dos Passos as early as December, 1891. Senator Cameron 
is referred to jis a subscriber to this syndicate or as one of the persons 
who will be a subscriber. Have you any knowledge of that? A. 
None in the world.” 

Louis Beyer, .Jr., was recalled in sur-rebuttal, and, in answer to 
Mr. Darlington, stated that he had made a search independently of 
Mr. Parker for any letter or record of a letter from Dos Passos to 
Parker, and had found nothing. lie was very familiar with and 
saw all the letters that came to Parker’s office. 

“Q. Did you at any time see or hear of any letter from Dos Passos 
to Parker on any subject? A. I have absolutely no recollection of 
seeing or hearing of such a letter until the same was brought out in 
the former testimony.” 

On cross-examination, witness said if a letter had been re- 
475 ceived naturally it would have been referred to him. It un¬ 
doubtedly would have been so referred. 

“Q. You think necessarily that if such a letter had come to the 
office in 1892, you would be sure now to recall that fact? A. I 
think so.” 

He could not say any other person than himself was employed to 
attend to any of the correspondence of Mr. Parker at that time. 
Parker authorized him to look after the correspondence, and no 
one had any authority to sign letters for Parker except witness. 

“Q. Is it not a fact that E. B. Hesse was the person who under¬ 
took or signed letters for Parker at that time. A. If he did so, he 
did it under my instructions.” 

Haas was stenographer and office boy, and witness was Parkers 
confidential clerk. 

“Q. How was it then if letters were signed not by Parker but with 
Parker's name that you did not sign them? A. 1 might have been 
busy or out of the office at the time.” 


The foregoing digest of testimony on appeal was duly submitted 
to the Court on the — day of July, 1913 and the same, with the 
questions and answers as herein contained, is by the Court in ac¬ 
cordance with the rules of the Court in such cases made and pro¬ 
vided, settled and approved as the digest on appeal to the Court of 
Appeals this 15th day of August 1913. 

JOB BARNARD, Justice. 

I consent that the foregoing copy may he filed in Court of Ap¬ 
peals. 

CHAS. II. MERILLAT, 

Attorney for Appellant-. 

J. J. DARLINGTON, 

Attorney for Appellees. 

[Endorsed:] Filed Aug. 15, 1913. J. R. Young, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2592. James Lansburgh et al., appellants, vs. Myron M. Parker 
et al. Court of Appeals, District of Columbia. Filed Aug. 29, 1913. 

Henry W. Hodges, clerk. 
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No. 2592. 

James Lansburgh et al., Appellants, 

vs. 

Myron M. Parker et al., Appellees. 

Stipulation Amending Record. 

It is hereby stipulated that the answer of J. Donald Cameron, filed 
in this cause in the court below, and omitted in making up the tran¬ 
script of record for this court, a copy of which said answer is at¬ 
tached hereto, be added to the record in this court, and as a part 
thereof, and also the decree pro confesso signed by Justice Barnard. 

) 

Attorney for Appellants. 

J. J. DARLINGTON, 
Attorney for Appellees. 



In the Supreme Court of the District of Columbia. 

No. 27057. Equity. 

James Lansburgh et al. 

vs. 

Myron M. Parker et al. 

Separate Anxirer of J. Donald Cameron. 

The defendant J. Donald Cameron, for answer to the bill of com¬ 
plaint in the above entitled cause, answering, says: 

I purchased a certificate for a 1 /24 interest in the Marshall Brown 
Syndicate, through the defendant Myron M. Parker, on or about the 
31st day of March, 1892, paying therefor the sum of. to wit, Thirty- 
three hundred and tbirtv-tbree dollars and thirty-three cent9 
($—,333.33). I made the said purchase without any idea that the 
parties soliciting subscriptions were making no profit upon it, and my 
impression is that the defendant Myron M Barker, through whom I 
took the share, informed me at the time'that a profit was being made * 
by him. I regarded the price of Thirteen hundred dollars ($1,- 
300.00) an acre reasonable, and therefore made the investment. I 
consider that the interests of the Syndicate will he best served by 
Mr. Parker’s retention of his position as trustee, to his performance 
of his duties in which position T have nothing to object, and I oppose 
the application for his removal. 

(Signed) J. D. CAMERON. 

J. J. DARLINGTON, Solicitor. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 27067. 

James Lansburgh et al., Complainants, 

vs. 

Myron M. Parker et al., Defendants. 

It appearing to the court that the return of the Marshal in thi9 
cause against the defendants Lawrence Sands, Carlton A. Beardsley, 
John W. Morris. William TTyams and Virginia Danziger, Executors 
of the Estate of Max Danziger, James TT. Sweeney. Charles Gan9, 
William Gans. James T. Shaw, John B. Ealck. Horace F. Fisk, 
Florence A. Patterson. Phillip TF. McMillan and John H. Patterson 
is “not to he found” and that thereafter an order of publication was 
passed herein requiring the said defendants to cause their appear¬ 
ance to he entered herein and that said publication was dulvpublished 
and copy thereof mailed to all of the said defendants as shown by 
the affidavits filed in this cause, and that the said defendants have 
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failed to enter their appearance as required by said order of public&r 
tion or file any pleading in the cause, it is by the Court this 19th day 
of February A. I>. 1909 adjudged, ordered and decreed that the bill 
of complaint and the amended bill in this cause be and the same is 
hereby taken for confessed against said defendants. 

By the Court. 

JOB BARNARD, Justice. 

[Endorsed:] No. 2592. James Lansburg et al. vs. Myron M. 
Parker et al. Addition to Record per Stipulation of Counsel. Court 
of Appeals, District of Columbia. Filed Dec. 30, 1913. Henrv W. 
ITodges, Clerk. 
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October Term, 1913. 


No. 2592 


JAMES LANSBURGH ET AL., APPELLANTS 

VS. 

MYRON M. PARKER ET AL., APPELLEES. 


BRIEF ON BEHALF OF APPELLANTS. 

Statement of the Case. 

This is an appeal from a final decree of the Supreme 
Court of the District of Columbia made on March 28, 
1913, dismissing the bill of appellants as to all the de¬ 
fendants except that the defendant, Lawrence Sands, 
was decreed indebted to the plaintiff, James Lansburgh, 
in the sum of $2,280.50 with interest from April 18, 
1892, and to the plaintiff, A. D. Prince, in the sum of 
$1,143.75 with interest, and the defendant, Myron 
M. Parker, was ordered to pay himself as trustee $2,250 
of unlawful commissions. Costs of the suit were taxed 
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against the plaintiffs except with some slight exceptions 
(Rec., p. 65). From this decree appellants noted and 
regularly perfected an appeal, duly filing assignments of 
error (p. 66). 

The bill of complaint is based upon the resyndicating 
on April 18, 1802, of a tract of land known as the Brown 
Farm, containing 183 acres situated along the Bright- 
wood Road, in the county of Washington. 

The bill alleged that the land had been sold originally 
to a syndicate of which Myron M. Parker and George 
E. Emmons were trustees, the syndicate members in¬ 
cluding Parker, Joseph Paul and Lawrence Sands. It 
alleged in substance that these members of the old syndi¬ 
cate combined with W. W. Hannon, Carlton A. Beards¬ 
ley and John D. Norton of Michigan, to form a new syn¬ 
dicate (p. 2) to acquire the land at a price of $240,000, 
Parker, Sands, Norton, Beardsley and Hannon acting 
as promoters of the new syndicate and representing to 
those they sought to join with them in forming the new 
syndicate that the land would cost $1,300 per acre from 
its then owners, or $237,000 in all. It alleged that it 
was represented to persons sought to become subscribers 
that it would be necessary to pay the owners of the 
property $80,000 in cash and to assume a trust to be 
placed upon the property of $160,000 to secure the bal¬ 
ance of the purchase price. The bill alleged that the pro¬ 
moters had concealed from the persons they sought to 
join them in forming the syndicate the fact that they had 
any interest already in the land to be acquired or that 
they would make a large promoter’s profit by organizing 
the syndicate. It averred that the plaintiffs and others 
had joined the syndicate in ignorance of the fact that the 
land was held already by a syndicate of which a number 
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of the promoters were members and that this old or sell¬ 
ing syndicate was to receive only $1,000 per acre for the 
land. It alleged that by means of the misrepresentations 
the appellants and others had been induced to subscribe 
on the basis of $1,300 per acre for the land, that the land 
had been bought from the old syndicate by the trustees 
and fiduciaries of the new syndicate for $1,000 per acre 
and the difference divided between the defendants who 
had promoted the syndicate, part of the profit of $54,900 
being in the form of interests held by Parker and others 
in the new syndicate taken by certain of the appellees. It 
alleged that Parker with part of his profits had acquired 
a house on Vermont Avenue, later placed in the name of 
his wife who was also made a defendant. 

The bill averred that the appellants (plaintiffs below) 
had learned (p. 5) only recently that the statements 
made by the promoters of the syndicate were untrue 
and that they had been defrauded out of a difference of 
$300 per acre between the buying and selling price of 
the land. 

The bill further alleged that Parker as trustee of the 
syndicate after its organization had taken illegal com¬ 
missions on loans made on the syndicate property. It 
prayed for an accounting from all parties, the removal 
of Parker as Trustee and a lien upon interests held at the 
date of filing of the bill by any of the defendants in the 
syndicate and a lien or Us pendens upon the house trans¬ 
ferred by Parker to his wife. 

The answer of the defendant Paul (p. 25) denied that 
he had been a promoter of the syndicate or had induced 
persons to subscribe to the new syndicate and said that 
his only interest in the transaction was as a seller of his 
interest in the old syndicate. 


The answer of Parker denied that he had combined to 
perpetrate any fraud (p. 27) in the organization of the 
new syndicate, averred that the old syndicate had passed 
a resolution in 1891 authorizing sale by any of its mem¬ 
bers of the land at $1,000 per acre the seller to receive all 
above this price, and said that the defendant Sands had 
undertaken to organize a new syndicate to purchase the 
land at $1,300 per acre and had made considerable prog¬ 
ress when Hannon and Beardsley came to Washington 
in January. 1892, and Parker called their attention to the 
Brown Farm tract and Sands gave to Beardsley and 
Hannon a right to place untaken shares in the new syn¬ 
dicate until March, 1892, on a commission at the rate of 
$300 per acre. He averred that later Hannan, Beards¬ 
ley and Norton had informed him that some of their sub¬ 
scribers had failed to make good and had offered Parker 
$300 per acre commission to obtain subscriptions to the 
new syndicate. Parker denied that he had made any 
misrepresentations to induce any of his parties to join 
the svndicate or that he was associated or in anv com- 

* J 

bination with the other persons getting up the syndicate 
but admitted there was a difference in price between 
what the old syndicate received and what the new syn¬ 
dicate paid of $300 per acre on 183 acres. 

His answer admitted that he had been given by lenders 
of money to the new syndicate commissions aggregating 
$2,250 to which he said (p. 33) he now understood he was 
not technically lawfully entitled and was willing therefore 
to surrender. 

The answer of Parker and the answer also of his wife 
denied that the family residence had been purchased with 
money made in organizing the new syndicate and averred 
that it had been bought prior to organization of the new 
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syndicate, but the deed not placed of record in the wife 
through inadvertence until shortly before suit was 
brought. 

The answer of Elizabeth Norton, administratrix of 
the Estate of John D. Norton, denied personal knowl¬ 
edge (p. 49) of the original transaction but on informa¬ 
tion and belief denied any wrong doing on the part of 
Norton, as did the answer of the heirs of John D. Nor¬ 
ton (p. 50). 

The answer of the defendant Hannon denied the per¬ 
petration of any fraud or any misrepresentations (p. 51) 
to any persons whom he had induced to join the syndicate 
and stated he had advised them all that the syndicate 
would be organized on the basis of $1,300 per acre with¬ 
out any misrepresentations, fraud or concealment to those 
sought to join the syndicate. 

The defendant Beardsley being out of the jurisdiction 
was not served and no personal decree could be had 
against him, as at the time of suit he had parted with 
his interest in the syndicate, he not filing answer. 

Answers were filed by a number of other members of 
the syndicate and either by answer or by publication 
service was had against all persons having any interest 
in the syndicate at the time of suit. 

Testimony was taken in the cause (p. <l-/9) and was 

closed on June 14, 1910 (p. 278). 

The case was argued that summer and on February 6, 
1913, the court below filed an opinion (p. 55), adverse 
in substance to the appellants (plaintiffs below) upon 
which a decree was signed by the court March 28, 1913 
(p. 65), and an appeal thereupon noted in open court 
(p. 66), assignments of error filed (p. 66) and the decree 
perfected in due course. 




6 


Statement of the Testimony. 


J he land, the subject-matter of this controversy, is 
a tract of 183 acres located on the Seventh Street or 
Bright wood Avenue road and until recently was the home 
of the Columbia Golf or Country Club. The property 
was purchased in May, 1880, by a syndicate, for which 
Myron M. Parker and George E. Emmons were trustees, 
on May 24, 1880, Clarence B. Rheem (Trans. Rec., p. 
77) transferring title by a deed in trust to Parker & 
Emmons as trustees for a syndicate, whose members May 
12, 1800, were (p. 72) : B. H. Warder, 0 shares; Joseph 
Paul, 4; Lawrence Sands, 2; Chas. B. Pearson, W. H. 
Acklin, M. D. Brainard, Mrs. Kate L. Roy, and Mrs. 
C. B. Westcott, 1 each, and Charles M. Anderson, M. M. 
Parker. John Paul Jones, and Adam Raub, p 2 each, or 
20 shares in all. In the new syndicate Parker held a 1/48 
interest when it was organized April 18, 1892, and parted 
with it in October, 1892. Mr. Warder had acquired his 
0/20 interest in the old syndicate in January, 1888, and, 
including interest on his investment, the cost to him to 
Jan. 31, 1892, was $13,857.27, on which basis the cost 
of the entire tract to the old syndicate would be including 
interest on the investment to January 31, 1892, $40,190. 
At this time there was a mortgage or trust on the prop¬ 
erty of $25,000. 

The syndicate desired to sell the tract and appears at 
a meeting held April 14, 1891, to have authorized the 
trustees (p. 81) “to sell the property at a price not less 
than $1,000 per acre,” such sale to be made by any party 
or parties interested in the property and to either a private 
individual or syndicate. The minutes of this meeting 
were called for by appellants, but not produced, Trustee 




Emmons stating on the witness stand that he had turned 
these minutes and other records when the property was 
resyndicated over to Myron Parker (pp. 102, 118, 249), 
who had been the managing trustee of the old syndicate 
and was the managing trustee of the new syndicate, and 
that when he some years later had called on Parker for 
the records in order witness might act as accountant be¬ 
tween Jones & Raub, two shareholders, Parker had treated 
him with great discourtesy. Parker denied having any 
minutes or records of the old syndicate, except the paper 
produced (p. 81), which he had obtained from Sands 
(p. 210) and which he called an option (p. 198) and 
said Emmons had called on him when drunk, and becom¬ 
ing abusive had been ordered out of Parker’s office (p. 
213), an allegation that Emmons later denied as untrue 
(p. 251). 

At and after the date of this meeting in April, 1891, 
attempts were made to sell the property by getting up a 
new syndicate. In the earlier attempts Lawrence Sands, 
one of the appellees, appears to have been prominent (p. 
250), but unsuccessful, and later Parker took up the 
work and, building partly on the foundation Sands had 
laid, succeeded, with the aid of the defendants, Sands, 
Hannan & Norton, and others, including Beardsley & 
Bieber, in resyndicating the property, at a price of $1,300 
per acre. Sands out-of-town associates being Pittsburgh 
people (pp. 252, 275) chiefly, while Parker’s were from 
Michigan (p. 108), with some assistance from New York 
(p. 238). Both Sands and Parker personally interested 
Washingtonians in the resyndicating, and they had the aid 
of one Bieber among certain local and Baltimore mer¬ 
chants. 

The new syndicate was projected on the basis of $1,300 
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per acre, with a small amount added for expenses, mak¬ 
ing the total stated cost price for the 183 acres $240,000, 
and subscriptions were sought on the basis of twenty-four 
shares to cost $10,000 each, of which one-third was to 
be paid in cash when called for, the promoters to get paid 
the difference between $1,000 per acre which it was con¬ 
templated to pay the selling syndicate and the $1,300 per 
acre, compensation to be based on the number of shares 
sold, subject according to some of the testimony to a 
deduction for Parker from promoters’ profits to cover 
office expenses (pp. 100, 88). 

Prior to the summer of 1891 there was $60,000 sub¬ 
scribed to the syndicate (Parkers letter, p. 108) at $1,300 
per acre. On March 8, 1892, Parker wrote to C. M. 
Anderson, an old syndicate member who was anxious to 
sell out his half share (p. 10?’), “There has been some 
talk here for a year of purchasing the property at $1,000 
an acre. Sixty thousand dollars was subscribed last 
spring, the summer came on which put a stop to it. Later 
on I gave two gentlemen in Detroit the privilege of com¬ 
pleting the syndicate. About a month ago they wrote me 
that they had $200,000 subscribed. What they have done 
since I have not been advised. I don’t regard our sub¬ 
scriptions here as binding since so much time has elapsed 
since they were made.” 

The two gentlemen in Detroit referred to were Wm. 
W. Hannan and Carlton A. Beardsley, and much of Par¬ 
ker’s correspondence with them will be found in the rec¬ 
ord (pp. 100 to 113, and 200 to 270). Parker had met 
Hannan, a real estate agent, in Detroit, and as early at 
least as November, 1891, interested him in obtaining sub¬ 
scribers to the syndicate (p. 100). 

The mode adopted, in large part, was the usual one of 



9 


having copies of a prospectus or subscription list to which 
subscribers placed their names, although Parker, and 
Beyer, his confidential clerk, when called on to produce 
the subscription list, swore they did not have any and 
that they had no recollection of ever seeing one (p. 200). 

Evidence as to Copies of a Subscription List and Its 

Terms. 

On Nov. 20, 1891, Parker wrote to Hannan (p. 10G) : 

“I enclose you copy of a statement and agreement en¬ 
tered into for the purchase of Marshall Brown property 
containing 183 acres. * * * I believe there will be a 

large amount of money made on this property and would 
be glad to have you and your friends interested. I have 
noted in pencil some of the leading subscribers whose 
names you will recognize. You will see that they are 
mostly Senators and Members of Congress.” A plat 
which accompanied this letter included also the adjoining 
and larger tract known as Petworth, of which Parker and 
B. H. Warner were trustees and which Parker also was 
trying to sell. (See letter Mar. 5, 1892, p. 107.) 

The Members of Congress referred to, Parker later 
testified, included Representatives Richardson, McMillan 
and Washington, of Tennessee; Wright, of Pennsylvania, 
and Senator Sanders, of Montana. John R. Dos Passos, 
a New York lawyer, also was on this list. Before the 
syndicate was completed Mr. Parker had added Senator 
Don Cameron, of Pennsylvania (p. 88), and Representa¬ 
tive Sweeney, of Iowa, to the Congressional list. Rep¬ 
resentatives Richardson and McMillan dropped out and 
Mr. Dos Passos declined to comply with his subscription, 
writing Parker a letter (p. 277) which Parker claims he 
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never received, though no attempt was made to have Dos 
Passos comply with his agreement, Dos Passos saying he 
had learned the “persons interested in forming the syndi¬ 
cate were owners of the land” and therefore his subscrip¬ 
tion was withdrawn. 

Parker was repeatedly called on to produce and re¬ 
peatedly interrogated concerning the subscription agree¬ 
ments in circulation, but steadfastly denied knowledge of 
any such paper. Carlton A. Beardsley was early exam¬ 
ined at Detroit and said (p. 159) : “Our subscription list 
was drawn at Washington and brought home here; that 
is the way we got into the deal.” Parker had made the 
proposition to him to pay a commission of $300 per acre 
on such interests as they placed. “My impression is that 
we had two subscription lists (p. 161) here, one with 
Air. Hannan here and one with Mr. Norton at Pontiac.” 
Parker notified them the subscription list was full. “Our 
subscription paper was plain, that we were subscribing 
at $1,300 per acre and any subscriber was at liberty to 
investigate the property fully before he subscribed.” 
There was nothing said on the subscription lists and, so 
far as his knowledge went, nothing said orally that at 
$1,300 per acre there was a profit to the organizers or 
promoters. 

Wm. R. Bates testified (p. 165) that Parker had asked 
him about March, 1892, to get a prospectus of the land 
deal into Senator McMillan’s hands, witness being em¬ 
ployed by McMillan, and he thought Parker said he was 
forming a syndicate and proposed to interest the Senator. 
Witness forwarded the prospectus Parker sent him to 
the Senator in Berlin. It was a typewritten document. 
The Senator replied, saying he could not join as he prob¬ 
ably would succeed Ingalls as chairman of the District 
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Committee, but advised witness to take a twenty-fourth 
interest and offered witness his financial aid and witness 
wrote Parker, taking an interest. He presumed the pros¬ 
pectus stated the price, but he had no talk about the price 
with Parker until later, when in Washington, according 
to his indistinct recollection, Parker informed him some¬ 
thing about the price having been less than they were pay¬ 
ing. 4 

Wm. W. Hannan, a defendant testifying in his own 
behalf, said he (p. 180) “had no copy of the original sub¬ 
scription paper. It was turned in at the office when it was 
closed up * * * everything was turned over to Mr. 

Norton when he came on to settle up with Parker at his 
office.” He identified a paper (p. 180 ) signed by the Michi¬ 
gan subscribers requesting Norton to act as their trustee. 
Asked by Mr. Darlington who prepared the subscription 
lists, witness said: “If my recollection serves me cor¬ 
rectly, Mr. Sands had them prepared at the time we were 
here in Washington. I do not know whether they were 
drafted in Parker’s office, or in his own, or some other 
office. But we had just a small description describing 
the Marshall Brown tract, where it was and what it was, 
and reference to property that had sold around in that 
neighborhood, and the price.” Parker had nothing to do 
with the two Detroit lists. The two lists were prepared, 
he thought in Parker’s office, but whether by Parker or 
Sands, he did not know (pp. 191-194). 

On cross-examination witness admitted (p. 18G) that 
on the subscription list the price was stated at $1,300 per 
acre and that on the list the fact that $300 per acre was 
to come out as brokerage was not stated, but he claimed 
he had told his friends he was to get $300 per acre brok¬ 
erage, but when asked as to Shaw and Stanley could not 
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recall so telling them. Asked why if he told his sub¬ 
scribers the truth as to the sellers getting only $1,000 per 
acre the fact was not so stated in the subscription list, he 
replied (p. 187) : "I think it would have been the most 
unnatural thing to do. I do not believe any one does 
it- * * * It is the most unheard of proposition to ask 
such a question.” 

David R. Shaw, age 80, testified (p. 166) that C. T. 
Hills, whose estate is one of the appellants, had sub¬ 
scribed for a $10,000 share and had advanced witness’ 
part in a $10,000 subscription, with the interest in the 
syndicate as collateral, on witness’ statements as derived 
from Beardsley. He thought there was a subscription 
list of some kind (p. 168) and must have known at the 
time who was subscribing. He knew nothing of any 
price, except $1,300 an acre, and was surprised to learn a 
few days ago the promoters received a profit of $300 an 
acre. 

J. H. Sweeney, lawyer and former Congressman, tes¬ 
tified (p. 130) that he had been interested through 
Parker. “His recollection was at that time he subscribed 
his name to some paper as a subscriber to a $5,000 in¬ 
terest in the syndicate and made a part payment at the 
time to Mr. Parker. His recollection was not very clear 
as to whether he signed his name to a subscription paper, 
but he believed he did." He identified and there was in¬ 
troduced in evidence (p. 132) a letter he had received 
from Parker's office signed by Parker and Emmons (the 
latter's connection with the matter he not knowing ) say¬ 
ing under date of March 12, 1892: 

“We have to inform you that the Marshall Brown 
syndicate has been completed. Your subscription was 
for $5,000. In accordance with the provisions of your 
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subscription,” etc. Witness testified (p. 135) that he 
would not say that there was provision in the contract 
of subscription that there would be a syndicate meeting 
called to elect trustees but he had always had it in mind 
that it was in this paper the arrangement as to selection 
of trustees was provided for, though he had never re¬ 
ceived a call for such a syndicate meeting. (Note—See 
the provision in the Dos Passos list, p. 276.) 

Parker’s letters written at the time the syndicate was 
organized and produced under a subpoena calling for 
his letter press books and correspondence contain direct 
references to a subscription list. On March 10, 1892, 
he wrote Beardsley (p. 108) : “The limit on your option 
on Marshall Brown having expired to-day, I would re¬ 
quest that you send on your subscription list at once.” 
On March 12, 1892, he sent identical letters to ten per¬ 
sons, of whom seven sent in their subscriptions, say¬ 
ing: “We have to inform you that the Marshall Brown 
Syndicate has been completed. Your subscription was 
for $20,000. In accordance with the provisions of your 
subscription you were to pay one-third cash, etc.” 

Later in response to another call for production of 
additional correspondence as it was evident the first call 
had not been fully answered, Parker produced a copy of 
a letter from Beardsley to himself dated March 3, 1892, 
saying (p. 66) : 

“Answering your letter received some days past, 
would say that my delay was caused by a visit to De¬ 
troit, where I saw the subscription list referred to in 
yours. I cannot say with any degree of certainty that the 
subscriptions can be relied upon. * * * Now as to 

the subscription list, there remains a large portion now 
to be taken which I am inclined to believe will so re- 



main at the price put upon it. Again, many of these are, 
I am informed, more than a year old and will doubtless 
drop out, so that I place no weight whatever on the sub¬ 
scriptions/’ 

Parker was interrogated (p. 267) what subscription 
list Beardsley was referring to and said lie had no idea. 
1 here was next introduced (p. 268) a letter from Beards¬ 
ley to Parker dated March 16, 1892, saying 

“\\ hatever is to be done must be done now as I 
shall forward subscription paper Saturday unless 
I hear to contrary. I will forward original and 
keep a certified copy here for our own use. Mr. 
John D. Norton will act for the subscribers here 
as co-trustee with you. Let me hear from vou at 
once.” 

Parker testified (p. 268) that Beardsley had never for¬ 
warded him a subscription agreement and there had not 
been any talk before that of him (Parker) being a trus¬ 
tee. 

There was also introduced a letter dated March 10, 
1892, (p. 269) from Hannan and Beardsley to Parker, 
saying, “Referring to our subscription list of the Mar¬ 
shall Brown property we have filed our subscriptions and 
made a call on our subscribers. * * * We will start 

for Washington March 15.” 

There was introduced (p. 268) a letter from Hannan, 
dated Detroit, March 19, 1892, to Parker, saying 

“Answering yours of the 17th will say we are 
placed in a somewhat peculiar position, having 
stated to our present subscribers that our list was 
full.” 
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On March 26, 1892, Parker wrote Alfred White (p. 
237) “You were so hurried in the office that I fear you 
did not get much of an idea about the arrangement of the 
subscription to Marshall Brown, I enclose you a copy of 
the same.” 

Parker further denied he knew anything of any sub¬ 
scription list or prospectus, though at one point (p. 214) 
he spoke of a sort of prospectus. Not producing any let¬ 
ters from Dos Passos, but only his letter to Dos Passos, 
the latter on his return from Europe was called on by 
duces tecum to produce all papers relating to the syn¬ 
dicate and there was offered in evidence a letter (p. 
275) from Lawrence Sands to Dos Passos dated Nov. 
12, 1891, (being eight days prior to Parker’s letter to 
Hannan, page 106) saying in part 

‘‘Herewith enclosed please find a copy of the 
agreement signed by you, also a plat of the Pet- 
worth subdivision * * * the copy of the 

agreement was only prepared that day (Tues¬ 
day). * * * Have not seen the subscrip¬ 

tion since Monday, but I presume it will fill up 
this week or within ten days. * * * As for 

signatures you might have your friends sign the 
paper you find enclosed—the copy.” 

The enclosure was a copy of a prospectus or subscrip¬ 
tion list and it read in part (p. 276) 

“Marshall Brown, a tract of land containing 
183 acres situated on Brightwood Avenue * * * 
Marshall Brown property is offered for sale at 
$1,300 an acre, which is about 3J4 cents a foot, on 
a basis of one-third cash * * * at the ex¬ 

ceedingly low price it is safe to predict that a large 
profit will be realized. Subscriptions for the pur- 




16 


chase of the Marshall Brown property, containing 
183 acres, at $237,000, or $1,300 per acre. One- 
third of the amount subscribed to be paid in cash, 
subject to call. The balance—two-thirds of each 
subscription—will be carried by a deed of trust on 
the property. The title to be vested in a Trus¬ 
tee, who shall be elected by a majority of the in¬ 
terests represented." 

Mr. Dos Passos enclosed the copy to his Washington 
agent on November 14, 1891, with a letter saying “most 
of the subscriptions have been filled by Senator Cameron 
(a Parker interested subscriber) and other prominent 
Washingtonians/' and after receiving his agent’s report 
when called on by Parker on March 12, 1892, to for¬ 
ward his check in payment of his subscription, replied 
March 14, 1892, in a letter sent to Parker's Washington 
office (p. 277) saying 

“When my signature was annexed to the sub¬ 
scription paper referred to in your letter of March 
12th, it was on condition that the transaction 
should be investigated * * * the informa¬ 

tion was imparted to him (Dos Passos’ agent 
James C. Spriggs of Washington) that persons 
interested in forming the syndicate were owners 
of the land, and under the circumstances he ad¬ 
vised me to withdraw my subscription. This 
was done, and there the matter dropped.’’ 

Parker and his clerk, Beyer, later took the stand (p. 
278) and testified they had each independently searched 
Parker’s files and had found no record of a letter from 
Dos Passos declining to forward his subscription. Parker 
said although he had not heard from Dos Passos he had 
let the matter drop because Sands said he thought Dos 
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Passos must be in Europe. Senator Cameron was one of 
his subscribers, Parker said, subscribing in March, and 
he, Parker, had no knowledge whatever of Cameron be¬ 
ing a subscriber in 1891. 

All of the subscribers who had seen subscription lists 
and were placed on the stand (Hannan excepted) testi¬ 
fied they had never heard of any price other than $1,300 
per acre, that they were not told and did not know until 
the present suit was brought that there was a promoters’ 
profit, but supposed all were joining on the same terms, 
and would not have joined had they known the promoters 
were receiving $300 per acre on each share interested, 
and also that they did not know any of the persons in¬ 
terested in getting up the syndicate were interested as 
part owners of the tract, and were trying to sell it to the 
syndicate; they had joined the syndicate on their faith 
in the judgment of those seeking them to subscribe and 
without knowledge of adverse interests on the part of 
the organizers. 

Testimony as to Oral Representations to Induce 

Subscriptions. 

The testimony adduced proved that the persons who 
sought subscriptions to the syndicate were Myron M. 
Parker, Lawrence Sands and Samuel Bieber, of Wash¬ 
ington, Wm. W. Hannan and Carlton A. Beardsley, of 
Detroit, and John D. Norton, of Pontiac, Mich., all sub¬ 
scribers joining through these persons or through some 
one these persons had interested. The promoters acted 
in a large measure independently in seeking to fill up the 
syndicate, except that Beardsley and Norton operated as 


one. 



Appellants Lansburgh and Prince testified they had been 
interested by Bieber, in whose integrity and judgment at 
that time they trusted (pp. 125, 128) and who repre¬ 
sented that Parker would be a subscriber and some Con¬ 
gressmen and others. Lansburgh had great confidence 
in Parker as a real estate man. Bieber had told each of 
them the price was $1,300 an acre, or, rather, $240,000, 
of which a third was to be paid down and the balance 
carried on a trust, and each had subscribed without knowl¬ 
edge of any adverse interest of the organizers of the syn¬ 
dicate or that the agents would get other than the usual 
commission, which was five per cent on country prop- 
erty (p. 127). Neither would have joined had he known 
the sellers were to receive only $1,000 an acre; Lansburgh 
did not know the land was owned by a former syndicate, 
but Prince did. They each had learned of the fact there 
was a profit of $300 per acre to the promoters from their 
attorneys for the first time only a very short time before 
the present suit was filed. Prince testified that having 
had an experience in a prior real estate syndicate (p. 
128) out of which he had dropped upon learning the 
syndicators were syndicating it for ten or twenty thou¬ 
sand more than the option they bad on the property he 
had inquired of Bieber whether they positively would be 
on the ground floor (p. 127) and had subscribed when 
assured on Bieber's word of honor they would be and had 
thereupon at once made their first payment on March 28, 
1892. The usual practice is for the seller to pay the 
commission. 

David R. Shaw testified he and Norton were interested 
together in a bank and had other intimate business and 
personal relations (p. 1G(>). Beardsley had talked first to 
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him of the syndicate and he had also talked to Norton. 
He had heard of only one price, $1,300 an acre, and not 
a word was said that the promoters were to pay the sellers 
only $1,000 an acre (p. 167). He understood Norton 
was to buy an interest and recalled distinctly that Beards¬ 
ley said Senator McMillan had been consulted and said 
it was a good purchase. Witness was connected also with 
a bank, of which C. T. Hills was president, and at wit¬ 
ness’ instance Hills had subscribed for $10,000 and wit¬ 
ness for the same amount, Hills lending witness the 
money on the syndicate interest as collateral and later 
buying him out. He had first heard, to his surprise, a few 
days before testifying, that the sellers received only 
$1,000 an acre and was loath to believe it. He would 
not have joined had he known of the promoters’ profit. 

Carlton A. Beardsley (p. 159), one of the promoters 
who was sued as a defendant but against whom personal 
service could not be had, testified that he had assisted 
in placing some interests in the syndicate, Norton and 
witness acting together. Subscribers were simply told 
that the price (p. 162) was $1,300 per acre and that it was 
considered a good investment and were told nothing to 
the efifect that the land was being sold by the owners at 
$1,000 an acre and that there was a promoters' profit. 

James T. Shaw testified (p. 163) that he had joined at 
his father’s instance, his father having talks with Beards¬ 
ley and Norton, and witness with Beardsley and Hannan, 
to whom Beardsley referred witness. Witness had been 
in college with Hannan and relied on the latter’s judg¬ 
ment of real estate value. He had known nothing of any 
price save $1,300 an acre, had understood Norton, Han¬ 
nan and Beardsley would be subscribers and would not 
have joined had they not done so. He supposed they were 



all to be treated alike and first learned from counsel about 
the time suit was brought that the owners had sold for 
$1,000 an acre. 

Louis C. Stanley testified (p. 170) that before joining 
the syndicate he had known Norton, Hannan and Beards¬ 
ley and had been interested in a Detroit subdivision with 
Hannan. He had joined the syndicate on Beardsley’s 
representations that the land could be purchased for 
$1,300 an acre (p. 170), that there was considerable 
bidding by Washington people, but that Beardsley and 
those joining him had a chance to join (p. 171) and that 
Norton, Hannan and Beardsley were in it. Witness had 
talked with Norton, who said it was a conservative in¬ 
vestment, but he thought he had joined before his talk 
with Norton. W itness produced his letter press copy of a 
letter he had sent Norton, enclosing a draft for $3,333.34 
on account of his subscription (p. 170), sending it to 
Norton at Beardsley's instance (p. 171). He had been 
referred by Beardsley to Hannan (p. 173) and sought 
out Hannan before joining. Nothing had been said by 
any one that the sellers would receive less than the sub¬ 
scription price and he did not know until he had received 
a letter from appellants’ present counsel the land had been 
turned over to the syndicate at an advance over the 
sellers’ price. 

R. L. Polk testified that he had formerly held a share 
in the syndicate (p. 157), but had sold out some years 
before. He had gone in on account of his friend Hannan 
with whom he had been in real estate deals together and 
with whom he was then interested in some real estate. 
He did not know that he had any knowledge that Hannan 
and Norton were acquiring the property at a lower price 
than witness was paying. It was his impression and 
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he would naturally suppose Hannan was making his com¬ 
mission, as that had been customary in their dealings 
together, but he could not say he knew the difference in 
price was $300 an acre, though his impression was their 
price was larger than the promoters’ price. 

The other Detroit witness was the defendant Hannan, 
who testified on his own behalf (p. 178) that he had had 
considerable experience in organizing real estate syndi¬ 
cates and in Washington in January, 1892, was informed 
by Parker there had been an effort to sell a tract of 183 
acres and a syndicate had been partly formed, but owing 
to conditions was not completed. Parker said Sands was 
at the head of the syndicate and had an option on the 
land. Parker said he would like witness to offer his 
services and Sands was agreeable to paying him a com¬ 
mission of $300 per acre. Witness offered Beardsley 
the same as witness was getting, $300 per acre, on any 
shares he placed. He introduced Beardsley to Parker and 
Sands. Later Beardsley said Norton and he always 
worked together and Norton always finances his, Beards¬ 
ley's, interests, so he desired Norton to have a share of his 
commission. The Michigan interests, knowing Norton’s 
integrity and that he was a banker, placed their funds in 
his hands. Witness had a right to find purchasers any¬ 
where in the country, Sands had given him an option to 
place all untaken shares, and when in March it looked 
like some of his people would drop out he advised Parker 
to secure any subscribers he could and he, Parker, could 
get the same brokerage witness was. There were few 
people who could place large realty interests and they 
received a commission of $100 to $500 an acre. Witness 
had nothing to do with what Parker did and they did 
not divide commissions. On witness’ first visit to Wash- 
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ington nothing was said by Parker about commissions 
(p. 181), but later Parker said Sands would give him an 
option at $.‘100 an acre and witness could close the syndi¬ 
cate up with his friends in Michigan or Washington, as 
Sands was finding it difficult to close up. He denied 
Beardsley was correct in saying Parker was to get a com¬ 
mission on the profit of $300 per acre and said Beards¬ 
ley confounded that with the matter of compensation to 
Parker if he sold the land after organization of the syn¬ 
dicate, witness saying to Parker 5 per cent was too much 
and 3 per cent being agreed upon in the event of a quick 
sale by the new syndicate. Mr. Patterson, counsel for 
Norton, proved signatures by witness and offered in evi¬ 
dence several letters from the Norton files (p. 180) and 
promised later to produce a copy of the subscription 
agreement, but did not do so. 

On cross-examination by Mr. Merillat witness said he 
and Beardsley each had copies of a subscription agree¬ 
ment; the original must have been at this end (p. 183). 
He could not produce his books or letter files or bank 
accounts of the period in question. He had told those he 
interested that he was going into the syndicate as a sub¬ 
scriber and had told them the exact terms, because that 
was the way he did business. He told them there was 
$300 per acre commission for him, though the subscrip¬ 
tion agreement stated nothing as to any brokerage com¬ 
ing out of the $1,300 per acre (p. 186). He worked 
separately and so did Beardsley, but they cleared through 
Norton and had subscribers turn over to him at the full 
rate, though why, he did not know, except it was done 
that way. Shaw may have telephoned him, and if so, he 
certainly told him he was going in; he did not think he 
went over the telephone into such a detail as his com- 
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mission or that the sellers were selling at $1,000 an acre. 
He had told Stanley the land was a good thing (p. 187) 
at $1,300 per acre. He did not know whether he had 
told Stanley the sellers were getting $1,000 an acre and 
did not think the fact he was to get $300 an acre was 
called up, but if so, he certainly told him, because he told 
all his subscribers. The question was, was the land cheap 
at $1,300 an acre. The Detroit commission was 3 per cent 
on improved and 5 per cent on unimproved property, or 
for a large subdivision a particular arrangement was 
made. While unusual, his brokerage had come up in 
conversation with subscribers because the land was far 
from home and he wanted to go into it fully. He did 
not know how much was untaken in the svndicate, but 
knew the Washington people had a third or a half taken, 
though they were not positive they would stick, and he 
was given the right to place the untaken portion anywhere. 
He knew from the start Beardsley and Norton were 
dividing commissions, but not how dividing. Parker had 
interested him originally, but he had his option with 
Sands. He had no correspondence with Sands; it was 
all with Parker (p. 189). The subscription paper was 
delivered to him, he thought, in Parker’s office (p. 190) 
and the two copies were prepared while he was here 
(p. 191) ; they were handed them either the day he took 
Beardsley to Parker’s office or the day after (p. 194). 
It was prepared in Parker’s office, he thought, but whether 
by Parker or Sands he did not know. He never had 
seen the option he had said Sands had, but took Parker’s 
word for it (p. 191). He did not go into the question 
of a former syndicate (p. 192) and did not think he 
knew at the time that Parker was a trustee of the former 
syndicate and getting a commission for selling (p. 195). 
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The statement in Parker’s letter of Nov. 20, 1891, “I 
enclose you copy of a statement and agreement entered 
into for the purchase of the Marshall Brown property 
containing 18;} acres referred, he presumed, to ‘the pros¬ 
pectus, perhaps the same as I had had’” (p. 195). He * 
had never seen the agreement or resolution of the old 
.syndicate. There was introduced in evidence (p. 198) a 
letter from Hannan to Parker, dated Feb. 4, 1892, read¬ 
ing: “We have already passed the $200,000 mark and ex¬ 
pect to close up in a few days. I hope you are keeping 
watch of something very fine that we can get in on the 
ground door this time; I mean you and I especially.” 

J. H. Sweeney, a lawyer and former Iowa Congress¬ 
man, testified (p. 130) that he had some little real estate 
dealings with Parker prior to 1892 and had subscribed 
for an interest in the syndicate about March 1 , 1892, 
paying $50 down. His only talk had been with Parker, 
and a private pocket memorandum he produced (p. 130) 
showed an entry “1892. March 1. To cash to Parker, 
Trustee, $50. April 9. To cash to complete cash pt. l /z 
assessment $1,011.66—$1,666.66.” Parker had told him 
he and his friends were organizing a syndicate to buy a 
tract of land, which his recollection was was spoken of 
as the old country seat of Judge Chase. Parker said 
there were 183 acres; that it could be bought for $1,300 
an acre, aggregating about $240,000 ; that it was a very 
desirable piece of property and cheap at that price (p. 
131). He mentioned some Michigan people. Senator 
Cameron and others, as going in and said if they could 
get enough in with them to handle it they were going to 
buy it and all would go in on an even basis in propor¬ 
tion to what they put in. His recollection was, Parker 
had driven him to see the property, and after talking it 


over several times, he subscribed for a $5,000 interest. 
Parker said to witness he was going in—that and noth¬ 
ing else induced witness to go in (p. 133). Parker said 
he expected to be a trustee and that he would be re¬ 
munerated that way. When he received a call for his 
payment and a receipt therefor signed, Parker and Em¬ 
mons, Trustees, he did not know of Emmons or of any 
syndicate except the one he subscribed to (p. 134), sup¬ 
posing Emmons in some way had been selected. It was 
understood if $240,000 was not subscribed the whole 
thing was off (p. 135). He had confidence in Parker; 
had been told the land was a great bargain at $1,300 an 
acre and the cheapest property anywhere in that vicinity 
at that price; had no knowledge the sellers were getting 
a lower price; did not know until suit was filed and he 
had read Parker’s answer of a lower price and would 
not have joined had he known the organizers were getting 
$1,300 an acre nor had he known that Parker was a seller 
as well as a buyer (p. 136). 

The cross-examination of Sweeney was devoted largely 
to showing Sweeney was mistaken in saying he had paid 
$50 on his subscription March 1 and to proving he had 
made a deposit of $50 on a lot which the seller had de¬ 
clined to sell, that he was mistaken as to the land having 
been formerly the home of Justice Chase, to showing 
he had had correspondence with counsel shortly before 
the suit was filed, the witness saying these letters had 
said there was a lower price, but he had not been ready 
to accept the statements until he read Parker’s answer, 
and to proving that he had tried to make Parker buy his 
interest from him (pp. 137 to 145). 

James M. Bell, Brigadier General on the retired list, 
testified that the syndicate was organized by Myron 


1 arkei and Lawrence Sands (p. 145). He had been sta¬ 
tioned at Fort Myer, had gone into some real estate trans¬ 
actions with Sands previously, and one day Sands sug¬ 
gested witness take an interest in a syndicate, stating 
himself and Parker had bought 180 odd acres near Sol¬ 
diers' Home, paying for it $1,300 an acre and that those 
who would join a syndicate could go in on the same 
basis and would make money. Sands took witness and 
introduced him to Parker who repeated to him substan¬ 
tially the same statements in Sands’ presence. Parker 
said they had an option on the property at $1,300 an acre 
and he had joined on their representations. Parker and 
Sands both said they were getting up a syndicate because 
the property was too large to handle by themselves. At 
no time before joining had he knowledge the syndicate 
organizers were paying less than $1,300 an acre, but 
several years later he learned from some person inter¬ 
ested whose name he could not recall that a lower 
price had been paid than the syndicate’s. He had talked 
with Mr. Luchs and thought it came from either the elder 
or younger Luchs. but he had also talked with Senator 
Sanders and was not clear as to their conversation. 
(Note—The subscribers, Luchs and Sanders, were both 
dead when suit was brought.) He could not be positive 
his information came from Mr. Luchs. His share he had 
disposed of through Parker, having about $0,000 in¬ 
vested in it and getting $1,000 for it (pp. 147-8). On 
cross-examination witness said his dealings wdth Sands 
before had been satisfactory and it was not necessary for 
him to be taken to Parker, but he had been because 
Parker was represented as being the other person inter¬ 
ested with Sands in the formation of the syndicate. The 
cross-examination was devoted largely (pp. 148-153) to 
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showing the witness was biased against Parker and was 
sore over his losses. 

Charles Cans, umbrella manufacturer of Baltimore, 
who appears to have been the first person to purchase a 
syndicate interest after formation of the syndicate and 
to have acquired the 1/48 that went to Parker when the 
syndicate deal was consummated, produced his certificate 
dated June, 4, 1892 (p. 173), with the assignment on the 
back of Myron Parker witnessed by Lawrence Sands. He 
also produced a letter dated October 24, 1892, addressed 
by Myron Parker, Trustee, saying: “On the statement of 
Mr. Samuel Bieber that he represented you, we deliv¬ 
ered to him last week a certificate representing 1/48 in¬ 
terest in the Marshall Brown syndicate. Will you kindly 
own receipt of this certificate to me,” and a receipt dated 
October 18, 1892, to witness for $100 assessment paid by 
him. These papers and their private ledger he said were 
all the papers that had survived the Baltimore fire. From 
the private ledger there was introduced the following: 
“1892. Brown Farm Syndicate 1/48 int. (S. Bieber) 
Marshall Brown. July 21 to Cash, $1,092.49. 1st pay¬ 
ment $1,066.66. Ninety days' int., $25.83." The book¬ 
keeper, Henry Meyer, testified the entry indicated the 
money had been paid July 21, 1892, he drawing the check 
and a brother of Charles Gans signing it, Charles being 
on the road and the note naming Bieber as payee (p. 
178). Charles Gans testified that he had been offered a 
share in the syndicate by Bieber who told him as blood 
was thicker than water he wanted witness to make 
money instead of people not connected with him (p. 175). 
To the best of his recollection Bieber took him to Parker 
and told Parker he wanted witness to get a share, and it 
seemed as if this was the only share left, inasmuch as he 
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didn't get it easily and it was only after some little per¬ 
suasion on the part of Bieber with Parker that wit¬ 
ness got it. It appeared to witness as if that particular 
share was probably intended for some one else. Bieber 
told him some Congressmen were interested. He did not 
know the sellers were receiving a less price than the per¬ 
sons who had put up the money to organize the syndicate 
were paying. He had not heard that until recently. He 
did not remember Lawrence Sands in connection with 
his acquisition of a share and in order to be absolutely 
positive (p. 176) and as sure as could be had gone to 
Rockville and been introduced to Sands there and neither 
he nor Sands remembered ever having met the other. 
He had not put his name to a note in payment prior to 
meeting Parker (p. 177), but whether his subscription 
was before or after he saw Parker he did not recall. 

A letter dated June 6, 1892, was offered in evidence 
wherein Parker wrote Sands (p. 115 ) : 

“I did not think there was any question about 
having revoked my agreement of sale of my 
l/48th interest in Marshall Brown. You had not 
been out of the office five minutes before I wrote 
you a letter saying that I preferred to keep my 
interest, and canceling the agreement of sale. I 
did this before any consideration could have 
passed, and indeed no consideration has ever 
passed with me. On second thought I saw how 
unwise it would be for me to part with my little 
interest. As trustee I should have a protecting 
interest. I write this that you may see my po¬ 
sition, and that there may be no misunderstanding 
between yourself, myself and Mr. Bieber.” 

Myron M. Parker testified (p. 197) that he had given 
Lawrence Sands an option on the property without con- 
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sideration and that the option was the Pearson exhibit. 
He remembered no conversation with Pearson regard- 
ing it. In the autumn Sands told him some of those who 
had agi eed to join his syndicate had dropped out and 
asked \\ itness to get some one to fill up the syndicate 
for him. Ilannan had said to witness he would like to 
get interested in real estate in Washington and witness 
had told Sands to give him a copy of the option signed 
by the old syndicate and he would send it to Hannan, 
which he did November 26th. In January Hannan 
came to witness’ office with Beardsley and said he would 
like to meet Sands, which witness arranged for the next 
day. Sands gave Hannan through witness an option to 
fill out the remaining shares anywhere, including Wash¬ 
ington, Hannan to get the difference between $1,000 and 
the $1,300 per acre they were syndicating the land for 
(p. 138). February 4, 1892, Hannan wrote witness he 
had over $200,000 subscribed. March 2 or 3 Hannan 
wrote him he did not believe he would be able to fill the 
remaining shares and asked witness to get the subscrip¬ 
tions and he would allow witness the same commission 
he was getting. (Note—See Parker’s letter of March 8 
to Anderson (p. 107), saying: “About a month ago they 
wrote me that they had $200,000 subscribed. What they 
have done since I have not been advised.”) 

Witness obtained Cameron, Morris, Bates, Sweeney, 
White and Danziger, the six representing 42.25 acres. 
Hannan’s letter he had destroyed. Witness had 
no commission, profit or interest in the acreage sub¬ 
scribed through other sources. He said to all his 
subscribers “ that there was a profit in it and to some of 
them I stated that Mr. Sands had held the option for 
nearly a year at one thousand dollars an acre, and that I 



was filling out some of the untaken options at the request 
of Mr. Hannan on which I was getting the same profit 
they were.” (P. 109.) The first he knew of Lans- 
burgh, Prince or Luchs was about a month after Sands 
had put in his money when he sent in a list for certifi¬ 
cates to be issued. He had subscribed for 1/48 but in 
June Sands called and said that share was really in¬ 
tended for Cans who had obtained it through Bieber, and 
witness surrendered it (p. 200). He did not recall ever 
making any such statement as that he would take a share 
on equal terms with the complainants. He had never 
made any statement that $1,300 was the lowest price at 
which the land could be bought (p. 203). He had never 
said to any one they would become subscribers on the 
ground floor or would come in on equal terms with the 
organizers. He had no recollection of meeting General 
Bell until after the syndicate was organized. Bell came 
in and seemed peevish and sore and witness told him 
he had nothing to do with getting him in and he, Bell, 
had better see Sands (p. 204). The testimony of Bell as 
to Sands bringing him to witness' office was not correct, 
and no such representation was made Bell by witness. 
No portion of Bell’s payment went to witness, who did 
not see Bell before Bell went into the syndicate. He first 
heard of Bell as a subscriber when Sands submitted his 
list of subscribers in May, 1802. (Note—See Parker’s 
letter (p. 113) to Norton of April 21, 1802, “I enclose 
list of stockholders,” and his letter of same date to White 
(p. 230), “I enclose with this a list of names of stock 
holders.’’) 

Witness was not interested in getting up the syn¬ 
dicate. Sweeney did not subscribe on March 1, 
1802, nor made a deposit. On March 1 Swdeney had 


deposited $50 on the purchase of lots on 13th Street 
and some days later witness told Sweeney the 
seller declined to confirm the sale (p. 207). Wit¬ 
ness then called Sweeney's attention to Marshall 
Brown “and told him very frankly that Sands had an 
option on it since 1801 at $1,000 an acre, and that he had 
procured a large number of subscribers and that Hannan 
took the option up to complete it and he, failing, called on 
me. I told him the ground had very materially increased 
in value and it was fully worth $1,300 per acre, and he 
took a half share. He had never taken Sweeney to see 
the land or sent any one out and Judge Chase's country 
seat w as several miles away. Sweeney fully understood 
witness was making a profit out of Marshall Brown and 
had never been told he would go in on an equality with 
witness or that witness would get his compensation as a 
trustee. On cross-examination witness said he thought 
Sands dealt in real estate, but where his office was wit¬ 
ness did not know. He did not believe he was on speak¬ 
ing terms with Bieber prior to 1892. He had told Sweeney 
Sands had an option on the property at $1,000 an acre 
(p. 222). He had told Morris an investment in the syn¬ 
dicate would be a good investment and had told him 
there was a profit to witness if Morris went in. He could 
not recall whether he had told him his profit was $300 
an acre and could not recall whether he did or did not 
tell him who were to be the sellers to the present syndi¬ 
cate. He could not be sure he had told Morris (p. 223) 
Sands had an option at $1,000 an acre but thought he did, 
but did tell him the new syndicate was to take the prop¬ 
erty at $1,300 an acre. He did not tell Morris he, Parker, 
would enter the new syndicate and nothing was said as 
to whether witness was interested in the old syndicate. 
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Witness told W hite (p. 223) about the Sands option at 
$1,000 an acre, that Sands had been trying to place the 
property a long time and that he, witness, was getting 
a difference of $300 an acre. He thought he told White 
witness was trustee of the old syndicate, but did not re¬ 
call whether he told White witness was a member of the 
old syndicate and did not tell White witness would be a 
member of the new syndicate. He recommended it to 
White as a good investment. It was usual between real 
estate men to divide profits to some extent. He allowed 
White $:>00 as brokerage and did not recall W hite said 
that was a small allowance on witness' profit, which was 
$2,287.50 on each 1/24-. The allowance to W r hite was 
not on any basis. Wdiite had interested Danziger, but 
did not claim $300 an acre for interesting the subscriber 
and asked nothing except $500. Sands through witness 
had given Hannan and Beardsley until March 1 to close 
up their subscribers (p. 225) and did not think Sands 
had met them himself when witness gave this right. So 
far as he knew, all the correspondence passed through 
him. His best recollection was he did not intend to sub¬ 
scribe (p. 227 ). He thought it well worth $1,300 an 
acre, but was not financially in position to take an inter¬ 
est. He did have the means to buy up \ l /> shares in the 
old syndicate. He did not recall that any persons to 
whom he said the property was optioned at $1,000 had 
asked how it could be cheap at $1,300 per acre; “I told 
them there had been a large increase in value during the 
year” fp. 228). Dos Passos was a Sands subscriber and 
when he dropped out witness got in White and Danziger 
and got the $300 an acre, though he had no arrangement 
for the commission with Sands (p. 229), because they 
were untaken shares and he had been asked to fill them 


33 


by Hannan. Sands was not present and witness did not 
think Sands would complete the syndicate. Hannan was 
working under or in conjunction with Sands, but wit¬ 
ness was working entirely under Hannan. He had no 
idea what Hannan s letter meant saying he wanted some¬ 
thing that he and witness especially would be on the 
ground floor in and was not responsible for Hannan’s 
remarks. 

Lewis Beyer (p. 86), confidential clerk for Parker 
since 1887, testified that he did not know whether Bieber 
was at Parker s office at the time the syndicate was being 
formed or turned in any of the subscriptions, nor wheth¬ 
er any of Biebers checks were turned in in payment (p. 
89). Asked if he had any recollection of Bieber in the 
matter he replied, “We have no record of Mr. Bieber,” 
and pressed further said he had always understood Bie¬ 
ber had some interest in obtaining subscriptions. This 
witness produced a list of original subscribers to the new 
syndicate (p. 86) and gave lists of those who, he said, 
had interested them (p. 88). 

Alfred L. White, real estate agent of New York 
City, testified that prior to 1892 Parker had sold prop¬ 
erty for and to witness and had property of witness for 
sale when witness in the spring of 1892 called on 
Parker (p. 235). Parker offered witness a twenty- 
fourth interest in the syndicate at $10,000, or $1,300 an 
acre. Parker said he was to have an interest in the syn¬ 
dicate himself and witness had no knowledge that the 
sellers were receiving only Si,000 an acre and that there 
was a profit of $300 per acre to Parker on each share 
he obtained. The first intimation he had of a differ¬ 
ence between sellers' and buyers' price was when plain¬ 
tiffs' counsel called on him. He always had great con- 


fidence in Parker's judgment and integrity and but for 
that would not have joined. He was not aware Parker 
was a member of the syndicate that was selling. After 
witness tried in New York to sell interests he wired 
Parker would he allow witness 2 p 2 per cent on what 
witness sold and Parker replied, yes. This was allowed 
them because they were brokers. He was not aware 
Parker was trustee for the land nor that Parker ob¬ 
tained $300 per acre profit on witness’ subscription. 
Parker had been summoned to produce all correspond¬ 
ence and counsel through witness White offered in evi¬ 
dence these letters Parker had failed to produce (p. 
237). 

On March 26, 1802, Parker wrote White (p. 237) 
enclosing copy of a subscription paper and said: “I 
hope you will conclude to take an interest, as I know 
there will be money in it for you without any possibil¬ 
ity of loss.” 

March 28 (p. 245) White wrote Parker favorably, 
but asking information as to details of holding the prop¬ 
erty. 

On March 29, 1892, Parker wrote witness (p. 110), 
giving information as to title desired, and said: 

“We shall be ready to close this (the syndicate) 
out about the first of April. Senators Cameron 
and Sanders, Representatives Wright and Wash¬ 
ington sent me their checks today. I don’t care 
to urge you to take an interest in this, but believe 
it will be much to your advantage to do so. Of 
course we can get the interest easily taken here. 
There is no possibility of loss and every proba¬ 
bility of a profit.” 
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March 30 White (p. 245) inquired what commission 
Parker would allow White on twenty or thirty thousand 
and Parker wired in reply: “If you take twenty thousand 
will allow you five hundred dollars. The balance is taken 
and paid in,” and White wired, taking twenty thousand 
conditioned on satisfactory answers to certain questions. 
White’s letter explained: “Inasmuch as Mr. Danziger, 
who is a wealthy man, would go into this thing entirely 
on our recommendation and without knowing anything 
about the property or anything connected with it, we 
must be careful what representation we make to him, and 
we trust that you will be able to give us the information 
we need so that we may all be perfectly satisfied to have 
our subscriptions stand. To whom are the checks made 
payable, and by what method are the trustees selected?” 

On March 31 Parker wrote White some outside party 
would be selected to take title and make the deferred 
purchase money notes (p. Ill) and then deed over to the 
syndicate so no subscriber would take personal responsi¬ 
bility. Checks were ordered made payable to “Myron M. 
Parker and George E. Emmons, Trustees,” for which 
a temporary receipt would be issued until the syndicate 
certificates were ready. One syndicate trustee, he wrote, 
would be Norton and “I have been asked to act as trustee 
for our end of the line.” 

April 1 White wrote Parker, enclosing Danziger (p. 
246) and his subscription checks “less the brokerage as 
agreed,” and saying: “In going into this thing we have 
acted almost entirely on your advice, * * * feeling 

confident that you will protect our interests at every 
point.” 

April 2 Parker acknowledged receipt and wrote (p. 
112) : “I enclose temporary receipts to be held until* our 
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certificates are issued * * * as to the interests taken 
by and through you, I can only say that I think you will 
have the same protection as Senator Cameron’s, my own, 
and all the rest.” 

April 0 Parker wrote White (p. 239) : “We expect to 
close out Marshall Brown business some time next week. 
Our Detroit parties leave there today for Washington.” 

On April 21 Parker, “per B,” wrote White, saying: 
“We have closed out the Marshall Brown syndicate. 
* * * I enclose with this a list of names of the stock¬ 
holders’' (p. 239). 

Witness said he did not know Parker and Emmons 
were trustees for the sellers and thought it doubtful if 
he had ever heard of Emmons and had not heard of 
Sands. The receipt signed Emmons and Parker, trus¬ 
tees, probably had made no impression on his mind. 

On cross-examination witness admitted that he had an¬ 
swered the bill and in it (p. 44) had said that their in¬ 
terests were not “purchased with any understanding upon 
our part that said Parker was acting in the matter with¬ 
out expectation of a commission or profit.’’ He took it 
for granted that Parker was acting as a real estate broker 
(p. 242) and in every sale there was a brokerage paid 
(p. 243) for the sale of the property and he supposed 
the $500 allowed him was part of Parker’s brokerage. 
Excepting as to this brokerage, he supposed he and Dan- 
ziger were going in on the same terms as all others. The 
organizers of the syndicate were themselves and he was 
very clear that Parker gave witness to understand “that 
J was to have an interest in the Marshall Brown syndi¬ 
cate at exactly the same price that every one else was 
going into it, and that he was to have an interest.” On 
redirect examination witness said he knew the commis- 
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sion on sale of Washington city property was 3 per cent 
and country property 5 per cent (p. 244). Defendants’ 
counsel had prepared his answer. The Brown tract, he 
knew, was country property. 

Later Parker testified White’s testimony that Parker 
had informed White he would be a subscriber to the syn¬ 
dicate was absolutely false (p. 263). He had testified 
that he had no intention of subscribing up to the very 
closing of the syndicate. His letter to White saying 
shares of the latter would “have the same protection as 
Senator Cameron's and my own” did not refer and was 
not intended to convey the idea witness had an interest 
(p. 262). He could not remember by whom he had been 
requested to act as trustee (p. 263). 

Testimony as to Closing Out the Deal. 

By means of the combined efforts of Parker, Sands, 
Bieber, Hannan, Beardsley, and Norton enough sub¬ 
scribers were obtained to warrant the organizers in con¬ 
sidering their efforts successful. The three last named 
accomplished all their work in Michigan. All the corre¬ 
spondence of any of the three was with Parker and none 
with Sands. The correspondence generally will be found 
in the record at pages 106 to 116, 124, 132 to 137, 170, 
174, 180, 182, 198, 205. 237 to 240, 245 to 248, 264 to 
270, and 275 to 277. 

It shows that Nov. 20. 1891, Parker put the matter of 
the syndicate before Hannan in a letter (p. 106) enclos¬ 
ing a “statement and agreement” concerning the property; 

That on Feb. 4, 1892, Hannan wrote Parker, saying 
(p. 198) : “We have already passed the $200,000 mark 
and expect to close up in a few days. I hope you are 
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keeping watch of something very fine that we can get in 
on the ground floor this time; I mean you and I espe¬ 
cially” ; 

That on February 20, 1802, Beardsley suggested buy¬ 
ing Warder’s 6/20th interest at $30,000 (p. 2G7); 

That on February 27 Parker replied, offering Warder’s 
six shares (p. 107) at $33,000 and his own half share at 
the same rate; 

That on March 3, 1892, Beardsley wrote Parker (p. 
206) that “I cannot say with any degree of certainty that 
the subscriptions can be relied upon * * *. Now as 

to the subscription list, there remains a large portion now 
to l>e taken which I am inclined to believe will so remain 
at the price put upon it. Again, many of these are, I 
am informed, more than a year old and will doubtless 
drop out. so that I place no weight whatever on the 
subscriptions"—the letter further saying the writer 
wanted it definitely settled what were his obligations as 
to personally taking shares he had obligated himself to 
take; 

That March 5 Parker, after conference with his co¬ 
trustee Warner, wrote Beardsley how much time he 
would want to place the adjoining and larger subdivision 
known as Petworth; 

That on March 10 Parker wrote Beardsley (p. 108), 
“The limit on your option on Marshall Brown having 
expired today I would request that you send on your sub¬ 
scription list at once, and call in such subscriptions as 
you have * * *. Should the syndicate be full, of 

course we will proceed to close it out at once”; 

That on the same day, March 10, Beardsley and Plan- 
nan (pp. 200-70) had written Parker: “We have filled 
our subscription and made a call on our subscribers for 
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the first payment through Mr. J. D. Norton, our agent 
* * *• We will start for Washington Tuesday, March 
15, unless you advise us otherwise”; 

That on March 12 Parker sent duplicate letters to (p. 
109) Senators Cameron and Sanders, Representatives 
Richardson, McMillan and Wright, R. W. Bates, John 
R. Dos Passos, J. W. Morris, J. H. Sweeney, and Nat 
Goodwin (Goodwin, Wright and Sanders, according to 
Beyer, Parker’s clerk (p. 89), being Sands’ subscribers, 
and Richardson, McMillan and Dos Passos, all three of 
whom dropped out, also being Sands’ subscribers (p. 
198), according to Parker), saying: “We have to inform 
you that the Marshall Brown syndicate has been com¬ 
pleted * * *. The (your) check (naming a rateable 

proportion of $240,000) should be drawn to the order of 
M. M. Parker and George E. Emmons, Trustees,” each 
call being signed “Myron M. Parker, George E. Emmons, 
Trustees”—Parker signing Emmons’ name without his 
consent, according to Emmons (p. 116), and with Em¬ 
mons' consent, according to Parker (p. 199) ; 

That Sanders sent his check to Sands, to whom Parker 
(p. 110), signing his and Emmons’ name, sent a receipt 
for $3,333.33; 

That Dos Passos replied to Parker on March 14 (p. 
277), refusing to remit because “the information was 
imparted to him that persons interested in forming the 
syndicate were owners of the land”—which letter Parker 
states he never received and says he was informed by 
Sands (p. 278) Dos Passos, he thought, must be in 
Europe and therefore he never wrote Dos Passos a sec¬ 
ond letter (p. 278) ; 

That Representative Wright, not remitting Parker sign¬ 
ing his and Emmons’ name on April 13th (p. 112), wrote 
Wright a second letter to pay in his subscription; 



That March 1(5 Beardsley wrote Parker (p. 2G8) : 
“\\ hatever is to be done must he done now as I shall for¬ 
ward subscription paper Saturday unless I hear to 
contrary. I will forward original and keep a certified 
copy here for our own use. Mr. John D. Norton will 
act for the subscribers here as co-trustees with you; 

That on March 17 Beardsley wrote Parker (p. 270): 
“Your telegram came in my absence from home. I am 
put in a somewhat peculiar position, having made the 
statement that there was a large surplus of subscriptions 
as represented by the list shown me," several wanting to 
know what was the matter; 

That on March 18 Parker (p. 109) wrote Hannan that 
interests would be divided into 24ths, representing 
$10,000, adding: “Your telegram stated that you had 
112,300. It will therefore be very necessary that you 
make your subscription $115,000 or $120,000, failing in 
this you had better reduce it to $110,000. I wired you, 
asking if you could increase your subscription $20,000 
(note: this is the amount Dos Passos had subscribed). 
I don't think it material, however, that you should do so, 
but think probably it would stand to your credit if raised” ; 

That March 19 Hannan (p. 2G8) wrote Parker: “An¬ 
swering yours of the 17th inst. will state we are placed 
in a somewhat peculiar position, having stated to our 
present subscribers that our list was full”—the writer ex¬ 
pressing a fear an impression eastern parties had with¬ 
drawn might weaken the western subscribers, that they 
had called for payments by April 1, but would see what 
they could do; 

That March 18, from New York City (p. 2G9), Nat 
Goodwin wrote Parker, enclosing his draft on a $10,000 
subscription; 
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That Parker wrote, March 21, to Beardsley: “It is not 
material that you should raise the $20,000 about which I 
wired you. One of our parties, Mr. Dos Passos, who has 
subscribed $20,000, is somewhere in Europe, so I though" 
you might possibly have parties who would want that 
much. We shall hope to be ready as soon as you are’’; 

That Hannan (p. 208) March 23 wrote Parker: 
“Yours of the 18th received. It will be our endeavor to 
make our subscription $115,000, perhaps we can run it 
up higher. We are still trying to place $20,000. * * * 

Trusting that the Marshall Brown syndicate is flourish- 

mg ; 

That Parker had an active correspondence with White 
following a ten-minute interview in Parker's office (p. 
245), beginning with a letter from Parker to White 
(p. 237), dated March 20, culminating March 30th in 
White’s $20,000 subscription (pages 110, 111, 112, 237, 
245), and a telegram from Parker to White (p. 239), 
dated March 30, saying: “If you take twenty thousand 
will allow you five hundred dollars. The balance is taken 
and paid in”; 

That on April 1 Parker (p. Ill) wrote Beardsley: 
“We have $125,000 taken here on which cash has been 
paid in. We are, therefore, ready to close” ; 

That on April 9 Parker (p. 239) wrote White: “We 
expect to close out Marshall Brown business some time 
next week. Our Detroit parties leave there today for 
Washington.” 

Parker's testimony is that all he did was done by him 
in his effort as trustee of the old syndicate to make a sale 
of the property as desired by the old syndicate members 
(p. 198), that he “was not a party to the organizing of 
the syndicate (the new one) until after the 5th of March” 
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(p. 224), and claimed that what he had done was to sell 
under authority of Sands granted to Hannan and by Han¬ 
nan to himself interests in the syndicate on a commission 
of $300 per acre, and that having interested six twenty- 
fourths he had sold 42.25 acres and was entitled to 
$13,725 commission for his individual work. The several 
witnesses for the plaintiff, including persons interested 
by all of the organizers, each and all testified that they did 
not know Parker was a trustee for any old syndicate, but 
an organizer of the new syndicate. 

George E. Emmons, co-trustee with Parker for the 
old syndicate, testified (p. 101) that Parker was the man¬ 
aging trustee of the old syndicate and he, Emmons, more 
of a secretary and keeper of accounts, carrying out in¬ 
structions as he got them from Parker (p. 102). Sands 
and Parker were the actives ones in trying to make sale 
for the old syndicate. The minds active in the old syndi¬ 
cate were Paul, Parker, Thomas and Sands, as they 
seemed to know how to form them (p. 119). Parker 
represented practically the controlling trusteeship (p. 
118) and witness did what Parker told him. Sands and 
Paul and others were trying to sell the property, Sands’ 
parties being Pittsburgh people. In the early history 
Paul and Sands were active in the efforts to sell the farm 
(p. 252) ; afterwards Parker became more active with 
Sands (pp. 253-55). In the final sale “Parker seemed 
to be the man (p. 253) who had it entirely in charge and 
it was with him I acted entirely throughout the closing 
of the sale. He seemed to be the man who had con¬ 
summated the sale * * *. He seemed to have the 

money and seemed to have the parties who were going to 
buy the property.” Parker had signed witness’ name to 
the call on subscribers for money, but without authority 
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(p. 116), but if checks came back payable to Emmons 
and Parker, Trustees, he had no doubt he had endorsed 
the checks and handed them back to Parker (p. 117). 

Two of the members of the old syndicate testi¬ 
fied, Chas. B. Pearson (p. 78) and A. A. 
Thomas (p. 82). Pearson testified that he had been 
jin the old syndicate from the beginning and his one- 
twentieth interest had cost him up to the time of sale 
$2,384.96. A proposition had been made at a meeting 
called to consider a proposition from Parker and he had 
no knowledge of Sands being given an option at $1,000 
an acre. Parker as an individual made the proposition 
and not as a trustee, but the details he could not recall. 
He identified his signature to a paper (p. 81) which re¬ 
cited that a resolution had been passed at a meeting held 
April 14, 1891, authorizing a sale at $1,000 an acre, 
the paper further saying: “And we are further advised 
that the sale of the property has been consummated by 
Lawrence Sands and others. Now, therefore, we the 
undersigned, do hereby ratify and confirm a sale of the 
property, at and for the price of $1,000 per acre.” Two 
of the parties in interest, W. H. Acklin and Mrs. C. B. 
Wescott, did not sign the paper (p. 72-3). Pearson 
testified that at the time he did not know the new syndi¬ 
cate was paying (p. 79) more than the old syndicate was 
receiving and would not have been willing so to sell and 
A. A. Thomas testified to the same effect (p. 82). 

Call was made for production of the resolution of 
April 14, 1891, but it was not produced, Parker swear¬ 
ing he had nothing except the paper produced (p. 210), 
and which paper he said (p. 211) had been signed in 
April, 1891, before he became interested in securing 
subscribers and gave Sands an option on the property, 
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he getting his right to sell from Sands through Han¬ 
nan. He thought Brainercl had signed in 1891 and 
not 1892, as the paper stated. It was not true in 1891, 
he admitted, as stated in the paper (p. 211) that “the 
sale of the property has been consummated by Law¬ 
rence Sands and others,’’ and asked if it were signed in 
1891 how it happened it bore F. H. Mott's signature, 
since Mott had no interest until 1892, he said he had not 
said “the paper was signed by every one in 1891. If 
that is so I would like to correct it.” 

Emmons testified that he had turned over all the pa¬ 
pers and records of the old syndicate including the min¬ 
ute book to Parker (p. 102), and in rebuttal said that 
with the signed paper which Parker produced Parker 
should have other papers (p. 250). 

With the subscription list complete and paid in there 
came the work of closing out the old and getting started 
the new syndicate. All this work was done in Parker’s 
office, except that Emmons got the signature of Warder 
and Mrs. Roy, two of the parties in interest in the old 
syndicate. The paper ratifying the sale (p. 81) was 
signed, it is unquestioned, by some of the parties the 
last of March and in April, 1892, for it bears the signa¬ 
ture of F. H. Mott as representing \ l / 2 shares. 

These shares the testimony developed were in Mott’s 
name as a straw man for Parker, the real owner. Among 
the owners of half shares in the old syndicate were (p. 
72) : Charles M. Anderson, J. Paul Jones and Adam D. 
Raub, Jones holding Raub’s share. These shareholders 
were tired and Parker proceeded to buy in their shares 
at a low price. March 8, 1892, Parker wrote Anderson 
(p. 107), an Ohio Congressman, that a Detroit gentle¬ 
man had been in a week before and that an owner of 
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six shares had agreed to sell at $33,000 and Parker his 
at the same price. Later he had said he would take 6 
or 8 shares at $5,000 a share, whereupon Parker had 
written Anderson offering $2,500 for his half. Parker’s 
letter added: 

“There has been some talk here for a year of pur¬ 
chasing the property at $1,000 an acre,” the letter add¬ 
ing a statement as to subscriptions made and their not 
binding character and saying: “I might say that a gen¬ 
tleman purchased one full share at $4,750.” 

On March 9 Anderson from Ohio enclosed his cer¬ 
tificate to Parker (p. 265) in a letter saying: “Make him 
pay your commission if possible”; on March 10 Parker 
announced to the new syndicate their syndicate was 
complete, and on March 11, 1892, he remitted Anderson 
$2,450, saying: “The balance of the regular commis¬ 
sion I have gotten out of the purchaser." This half 
share Parker had put in F. H. Mott’s name and also 
the Jones-Raub share he had bought from Jones for 
$4,750 by check dated March 5, 1892 (p. 155) made 
by Parker to Mott and endorsed by Mott to Jones. 
Mott testified (p. 154) that in 1892 he was interested 
with Parker in some small real estate speculations and 
frequently was in Parker’s office, buying and selling 
through it and having an open account there. He kept 
a book of his dealings and had no reference in it to 
purchasing a Marshall Brown interest, and if a share 
stood in his name he had simply endorsed it over (p. 
156). 

It was proved by checks produced under subpoena 
that a check for $1,162.50 given in cash payment for 
the \]/2 shares standing in Mott’s name when the old 
syndicate of Parker and Emmons, Trustees, was turned 



over to the new syndicate of Parker and Norton, Trus¬ 
tees, was made by Parker and Emmons, Trustees, to F. 
H. Mott and by Mott endorsed over to Parker (p. 85) 
and a smaller check to Mott for $22.00 was likewise so 
endorsed, and also that Parker and not Mott held two 
of the $0,650 notes, each such note representing de¬ 
ferred purchase price to the old syndicate in the sale (p. 
?T>). Parker admitted (p. 200) that he had purchased 
the Tones, Raub and Anderson half shares and said that 
as Jones on March 4 or 5, 1802, wanted to sell he, 
Parker, had bought when Beardsley spoke of buying 
six or eight shares and he, Parker, had put the shares 
in Motts name because if it became known the Trustee 
was selling shares to Beardsley it would cheapen the 
property. He claimed Jones knew witness and not 
Mott was the purchaser (p. 210). Jones is dead. 
Parker denied he knew early in March that the syndi¬ 
cate would be able to sell to the new syndicate, and 
said on the contrary he thought it a failure at that 
time. The statement in his answer to the bill that 
“shortly thereafter (that is, after March 1)1 was noti¬ 
fied that more than the necessary amount (p. 20) of 
subscriptions had been obtained,” and that therefore he 
knew it was a success when he bought depended on 
what was meant by “shortly thereafter.” He had an¬ 
nounced the syndicate complete on March 10 and had 
called in subscriptions, but some subscribers might not 
pay. The gentleman referred to in his letter of March 
8 (p. 108) to Anderson saying, “I might say that a 
gentleman purchased one full share last week at $4,750” 
was himself. He presumed Anderson would think it 
was some one else than witness, Parker (p. 274). For 
the Jones share purchased at $4,750 he had received 
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$735 in cash and a note for $6,650 and the Anderson 
half share half of $7,385. 

The new syndicate being completed, F. H. Mott 
signed the agreement to sell the 1^2 share referred to 
(p. 82) at this time or later some other signatures of 
old syndicate members were obtained for the paper 
itself (p. 82) shows Brainerd signed on the express 
condition, cash and notes should be turned over to him 
“as soon as the sale is closed, April 8, 1892”—the sale 
in point of fact not being closed until ten days later. 
The paper said the sale “has been consummated by 
Lawrence Sands and others.” Who were the “and 
others?” Parker testified he did not know (p. 212), 
that it did not refer to him and did not refer to Han¬ 
nan, and insisted that the paper had been signed in 1891 
by a majority notwithstanding its context and some of 
its signatures. 

There was difficulty in getting the assent of Warder 
at the last, either because of some change in terms or 
some belief on his part matters were not right. Warder's 
day book (p. 72) shows he received $735 cash and $6,650 
in purchase money notes for each of his six shares and that 
he entered this statement: “Mr. George E. Emmons 
guarantees the collection of these notes for deferred 
payment in case the same are not paid during my life,” 
and a letter from Emmons among Warden’s effects 
Said: “April 19, 1892. * * * I have settled to-day 

with Mr. Paul who has stated positively (and Parker 
affirms the same) that he has no interest whatever in 
the new syndicate, and he himself advised and ob¬ 
tained the consent of the parties named to you this 
morning to the change in terms as to the time of the 
deferred payments, believing it better to defer the sale 
rather than lose it.” 
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Sands and Paul were active, in obtaining signatures 
to the agreement to sell (p. 2s7). 

Later, in September, 1892, Parker and Emmons, 
Trustees, made a report (p. 72) to the old syndicate 
shareholders showing disbursement of the funds de¬ 
rived from the sale, $26,150 being used to pay principal 
and interest of the mortgage on the property, $9,150 
for commissions to Parker and Emmons, and then each 
shareholder getting $735 cash and $6,650 in notes for 
each share. The report set forth F. H. Mott as receiv¬ 
ing pay for l}/ 2 shares, and in explanation said (p. 74) : 
<4 F. H. Mott was assignee of the interest of Chas. M. 
Anderson, J. Paul Jones and Adam D. Raub.” Em¬ 
mons testified that before this report was signed and 
printed he submitted a copy to Parker (p. 102) and 
later gave each interested party a printed copy. Parker 
denied signing or seeing a copy before it was printed 
and said Emmons signed his, Parker's, name (p. 213). 
The purchase money mortgage notes had been made out 
by Beyer, Parker's clerk (pp. 95 and 215-16), to Mott 
and by Mott endorsed over to Parker (p. 213). 

Emmons testified that Warder was much incensed 
over the deal, but had finally accepted his notes and had 
assented (p. 105). From Parker on cross-examination 
(p. 227) it was elicited that Warder’s objection was be¬ 
cause the first maturing notes under the trust were to 
be held “by the trustees,” the Buckley deed of trust (p. 
19) shows the objection was met by making the pro¬ 
moters' notes Xos. 21 to 24 (p. 216) secondary notes. 

According to Emmons the consummation of the deal 
was effected by Parker, witness testifying (p. 104) : 
“I was trusting entirely to Myron M. Parker for the 
consummation of this matter.” 
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In Michigan Norton called in or there was paid over 
to him the money represented by the subscriptions se¬ 
cured by Hannan, Beardsley and Norton (pp. 161, 183, 
186, 192). All three came on to Washington together 
and went to Parker’s office (pp. 161, 183). The actual 
work of settlement was perfected between Norton rep¬ 
resenting the Michigan promoters and Parker (p. 183). 
The Michigan people brought with them their two sub¬ 
scription lists. Meanwhile Sands had collected in money 
from some of his subscribers and had turned part at least 
of it over to Parker. Parker himself had collected money 
from his own subscribers and from some of those who 
he testified were Sands’ subscribers, and the money col¬ 
lected by Bieber likewise found its way to Parker’s of¬ 
fice, and their names were among a list of subscribers 
Parker sent to Norton April 21, 1892 (p. 113), in a let¬ 
ter saying: “I enclose list of stockholders.” 

The money being in hand Parker and Emmons, Trus¬ 
tees, for the purpose of accomplishing, of record, the 
resyndicating, first executed April 16, 1892, a deed of 
transfer of the legal title to the property to Chas. G. 
Simons, a clerk in Parker’s office. Parker testified (p. 
204) there were judgments against Simons. On April 
16 Parker wrote (p. 113) his co-trustee, Emmons, ac¬ 
knowledging receipt of the deed Emmons liad executed 
jointly with Parker at the latter’s request, the letter say¬ 
ing to Emmons the land “has been sold to said Simons 
at and for not less than $183,000, $50,000 to be paid in 
cash, and note for $133,000 to be delivered, the same to 
be secured by a trust deed on the property sold, securing 
as a first lien said notes for $133,000”—the letter adding 
the deed would be delivered to Simons by Parker upon 
strict compliance with the terms and Parker agreeing to 
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deposit “to the credit of the Brown Farm Syndicate said 
cash payment’* within ten days and being written at Em¬ 
mons* instance to secure him. At this time (p. 122) 
the moneys so far as paid over by subscribers to the new 
syndicate were in Parker’s private bank account at the 
Columbia National Bank (p. 87), the total amount of 
real money so received by Parker and placed to his private 
account (p. 87) being $58,749.95 (p. 90), of which 
sum he turned over to Parker and Emmons, Trustees, 
$50,000, and the same was credited to the old syndicate 
(p. 88), and $2,100 was deposited by Parker in a new 
account opened as Parker and Norton, Trustees for the 
new syndicate, and $1,649 retained by Parker personally. 

The Simons deed was not used to transfer the legal 
title, but a change of plans made by Parker, who asked 
Emmons if he had any one who could act as a title 
holder and Emmons suggested Buckley, a clerk in Em¬ 
mons* office (p. 204). A deed was made by Parker and 
Emmons, Trustees, to Thomas J. Buckley, conveying the 
legal title, the property also being made clear of encum¬ 
brance by deed of release of the $25,000 trust. Parker 
had notes aggregating $160,000 prepared by his clerk, 
Beyer (pp. 105, 217), and then Buckley executed these 
notes which Emmons first and then Parker endorsed with¬ 
out recourse, all proceedings taking place in Parker’s 
office, some of the notes being turned over to Emmons 
for distribution to those of the old syndicate who Em¬ 
mons represented and the other notes finding their way 
into the hands of Parker, Hannan, Norton, Sands, and 
others, just how they got distributed Parker and Beyer 
said they did not know (pp. 92, 216). Buckley executed 
a deed of trust April 18, 1892, to secure these notes 
(p. 17), of which deed of trust Beyer and Joseph Paul 
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were trustees, notes 21 to 24 being made secondary 
obligation (p. 19), and then Buckley executed a deed in 
trust the same day to the property to Parker and Norton, 
trustees (p. 20), and the papers were recorded simul¬ 
taneously. Parker and Norton attended to the transac¬ 
tion, which took place in Parker’s office (pp. 161, 183, 
194, 190) and at the title company’s office, although 
Parker (p. 219) testified he did not remember in whose 
office it was closed up. 

Beyer, Parker’s clerk, testified incautiously (p. 259) 
that in the settlement of the deal the trustees, Parker and 
Emmons, represented the selling syndicate and Parker and 
Emmons the buying syndicate and then withdrew the 
statement, saying: “There was no trustee under the new 
syndicate,” and later, that the money of the buying syn¬ 
dicate (p. 259) was paid into the office of Parker and 
“went into Parker’s bank account.” 

Testimony as to Division of the Profits. 

The old syndicate had sold the Brown Farm for 
$183,000 or $1,000 an acre; the new syndicate had bought 
the land for $1,300 an acre or $237,900 and had been 
organized for convenience and to have a small cash sur¬ 
plus in its treasury on a basis of $240,000. The new 
syndicate was ignorant of the fact that it was paying 
more than the sellers were receiving. The outstanding 
mortgage on the old syndicate was $25,000 and the mort¬ 
gage assumed by the new syndicate was $160,000, leav¬ 
ing the amount that the new syndicate was to pay in in 
cash $80,000 under the terms of the subscription (Par¬ 
ker's call, p. 108; Dos Passos subscription list or pros¬ 
pectus, p. 276; Beardsley and Hannon subscription lists, 
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pp. 162, 164, 167, 180, 186; Lansburgh, Prince and 
Sweeney testimony, pp. 124, 127, 130). The promoters 
and organizers did not pay into Parker’s private bank 
account the full $80,000 that the oral representations 
made, the subscription list and the Parker call stated 
would be the cash required at the outset, but only $53,- 
149.95, of which (p. 30) Norton for himself and his 
associates turned in $22,916.66 (p. 218). Sands actually 
and personally turned in only $5,833.31. The balance 
amounting to $25,000 less two cents was collected in by 
Parker through calls he issued under his own and Em¬ 
mons’ name as trustees. The shares allotted to the Michi¬ 
gan subscribers through Norton were 11/24 of the whole, 
leaving 13/24 subscribed through the efforts of Parker, 
Sands and Bieber, of which Parker, who claims Bieber 
represented Sands, says (p. 222) 7/24 were Sands’ sub¬ 
scribers. \\ hat of these shares were subscribed when 
Norton, Hannan and Beardsley were in Parker’s office to 
close out the transaction cannot be said with certainty, but 
a paper was prepared by Beyer’s clerk showing what 
was necessary to make the subscriptions full (p. 100) and 
Parker testifies that he did not intend to subscribe at all 
(p. 22 1 ) and did so only after it was found there was a 
1/48 short (p. 231) and the subscriptions of Hannan 
and Beardsley were a 1/60 and a 1/80 respectively (p. 
88). The profits on paper were $300 per acre on 183 
acres, or $54,900, but part of these profits were in the 
form of shares or interests in the new syndicate. The 
notes going to the old syndicate under its agreement to 
sell were 20 notes for $6,650 each, or $133,000 in all, 
and the cash to be paid the old syndicate was $50,000, 
which cash was turned over by Parker individually from 
his private bank account to Parker and Emmons, Trus- 
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tees, for the old syndicate (pp. 87-88), of which $26,150 
(p. 71) was to be used to pay off its mortgage debt, in¬ 
cluding interest, $0,150 to pay its trustees, Parker and 
Emmons as per their trusteeship 5 per cent of the sale 
price of $183,000 and $14,700 to pay the old syndicate 
of 20 shares the sum of $735 per share on the sale, the 
small overplus payable on its syndicate account of $350 
coming out of a fund of the old syndicate’s in the Co¬ 
lumbia Bank to the credit of Parker and Emmons, Trus¬ 
tees. Of the total cash of $53,749.95 of actual money 
paid in by new syndicate subscribers to Parker’s private 
bank account $50,000 as stated was transferred to the 
account of Parker and Emmons, trustees for the old syn¬ 
dicate, and $2,100, the difference between 183 acres at 
$1,300 per acre and $240,000 was transferred to the 
account of Parker and Norton, Trustees, and the balance 
of $1,649.95 was retained by Parker personally. There 
were a few notarial acknowledgments to be paid. Three 
per cent on $54,900, the difference between $1,300 per 
acre and $1,000 per acre, is $1,647. Beardsley's testi¬ 
mony is that Parker retained as personal commission 
because of office expenses a commission on the difference 
between the selling and the buying price, treating himself 
as entitled to a commission therefor (p. 159) before a 
division was made between the parties who had secured 
subscribers, while Parker (p. 220) and Hannan (p. 1S2) 
deny this is true, the former saying this amount was part 
of his cash profit on the subscribers he had interested and 
that another part of his cash profit was represented by 
$3,214.12 he advanced for Sands on his books as matter 
of bookkeeping, and which Sands later repaid him, and 
$1,666.67 by his 1/48 new syndicate certificate (p. 220). 
Beyer. Parker's clerk, when just interrogated as to dis~ 
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bursement of this money, said (p. 88) : “Fifty thousand 
dollars, as I said, went to the account of the Brown Farm 
syndicate, $2,100 went to the account of Parker and 
Norton, Trustees, and the difference was retained as com¬ 
mission on a basis of $1,300 an acre,” and (p. 90) that 
Parker got $1,100, approximately, as commission based 
on sale at $1,300 per acre. At subsequent sessions Beyer 
denied that Parker had obtained a commission on the 
promoters* profits or difference of $300 per acre and said 
the $1,649.95 was part of Parker's cash profit on sub¬ 
scribers he had interested. 

Disregarding the commission on promoters’ profits as 
to which the record is in doubt, there were $133,000 in 
notes turned over to the old syndicate members, leaving 
of the $160,000 issued by Buckley as a trust on the prop¬ 
erty when it was turned over to the new syndicate 
$21,000. All these notes were made out by Beyer in 
Parker’s office and then endorsed without recourse, first 
by Emmons and second by Parker. All the notes were 
paid off in April, 1895, at maturity by the trustee Parker. 
They were produced under call and placed in evidence 
(p. 11). They showed 20 for $6,650 each went to old 
syndicate members. The remaining four went to new 
syndicate organizers as part of their profits. No. 21 was 
for $8,393.25, bore no endorsement, but had on it in lead 
pencil, L. Sands. 

Just who received and how its proceeds were 
disbursed is in some doubt. No. 22 was for $7,194.25, 
and while it bears no endorsement it was in the posses¬ 
sion of Parker and he was paid its proceeds at maturity 
(p. 76) and testified it represented part of his profits at 
$300 per acre (p. 199). No. 23 was for $5,117.35 and 
went into possession of W. W. Hannan (p. 78), who 
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later sold it at a discount to Parker (p. 203). No. 24 was 
for $(>,295.15 and went into possession of Norton and 
Beardsley, the latter later disposing of his interest in it 
to Norton (p. 159). 

Besides this $27,000 in note profits there were $27,900 
in other profits at $300 per acre. Parker’s profits were 
in part at the time the deal was closed represented by a 
1/48 interest in the new syndicate (p. 8G), Hannan 1/60, 
Beardsley 1/80, and Norton 2/24. On the basis of 11/24 
interest payable down $3,333.33 for each 1/24 as the sub¬ 
scription agreed there was payable by Norton $36,666.66 
in cash. Norton actually turned over to Parker (p. 218') 
for himself, Hannan and Beardsley $22,916.66. On what 
basis of calculation the three Michigan organizers ad¬ 
justed the difference of $14,750 and their varying share 
interests in the new syndicate does not appear. Hannan 
was examined, but the information could not be elicited 
from him. The 13/24 represented by the shares sub¬ 
scribed through Parker, Sands and Bieber called for 
$43,333.33 to be turned over in cash to Parker on the 
basis of one-third down on each one twenty-fourth or 
$10,000 subscription. As stated, the actual cash turned 
over for these 13/24 was the difference between $53,- 
749.95, the total turned in, and the $22,916.66 of Norton 
or $21,833.29. How this difference was adjusted in cash 
and shareholdings does not appear, nor just what were 
Sands’ and Bieber’s profits. 

Parker admitted that on the transaction by obtaining 
subscribers he made a profit of $300 per acre on 6/24. 
The profit on each 1/24 was $2,287.50, or in all $13,425, 
and this Parker states was his profit for interesting sub¬ 
scribers (p. 199), of which he says $7,194.25 was in the 
form of a note, paid off at maturity, and $6,530.75 in 
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cash, part of this cash being invested in a 1/48 interest 
in the syndicate. How much Sands’ profit was or any¬ 
thing as to Bieber's pay Parker said he did not know. 

Parker testified (p. 218) as did Beyer (p. 9G) that on 
Parker’s books Sands was debited $3,214.12, which, ac¬ 
cording to Parker, represented a shortage by Sands on 
his subscriptions and which Parker states he advanced 
for Sands at his request. In an endeavor to ascertain 
precisely how and on what basis the promoters had di¬ 
vided the profits among themselves and on what basis 
they had split up the note profit in notes of odd amounts. 
Beyer and Parker were examined at length. Beyer said 
he did not know how the amount of the Sands’ shortage 
was arrived at (p. 90). Parker said he had no book ac¬ 
count with Sands, but the latter (p. 218) had asked him 
to advance it as an accommodation. Parker did not 
know how and had no figures to show how the amount of 
shortage was reached (pp. 221-22) Beyer might know 
(p. 222). He was a trustee of the old syndicate and of 
the new (p. 215). Who had given Beyer the directions 
to insert the odd amounts in the four notes he did not 
know (p. 217). They represented the note share of the 
profits (p. 218). How the amount of cash to be turned 
in and on what basis of calculation the four notes were 
made he did not know (p. 221). He was the last en¬ 
dorsed on the notes. Who had directed Beyer, his clerk, 
to prepare these four notes he did not know (p. 217). 
Who had given notes to Norton and Hannan he did not 
know (p. 210), nor to whom the note for $8,393.25 
went (p. 217). He tried to place on Emmons the divis¬ 
ion of the notes (p. 217) and said Emmons knew as 
much about it as he did. Emmons as a witness said he 
knew nothing of the matter except he had done what 
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Parker directed (p. 251). He, Emmons, had not pre¬ 
pared the notes. Beyer testified he did not know how 
the note accounting was made nor how the notes got 
into the possession of Hannan, Beardsley, Norton and 
Sands (p. 92). One note of the four he knew was held 
by Parker (p. 93). The data on which he had made 
his book entries had come through the office and Mr. 
Parker (p. 93). The deal was closed up in Parker’s of¬ 
fice according to Hannan and Beardsley. Parker said 
he could not remember where it was closed up (p. 219). 
The notes were all prepared by his managing clerk (p. 
218). “Those that went to the promoters of the new 
syndicate might have been distributed at my office, but 
not by me” (p. 216). Who did distribute them he did 
not know. 

Besides this promoters’ note and the share in the new 
syndicate and cash, Parker as holder of two shares in 
the old syndicate received $1,470 cash and two notes for 
$6,650 each, l l / 2 shares in the old syndicate having been 
bought by him from Anderson, Jones and Raub in March 
for $4,750 for the Jones-Raub share and $2,450 for the 
Anderson half share. Parker for this V/ 2 shares re¬ 
ceived therefor (see F. H. Mott, p. 73) $1,102.50 cash 
and $9,975 in notes, or a total profit of $3,877.50. His 
half of the old syndicate trustees’ commission was $4,575. 
His total admitted profit therefore as a result of the re¬ 
syndicating was $13,425 promoters’ profit, $4,575 trus¬ 
tees’ commissions, and $3,877.50 profit on shares of his 
cestuis Anderson, Jones and Raub, or in all $21,- 
877.50. According to Parker, the profit of Sands and 
Bieber was $15,012.50, between whom and how divided 
remains indefinite, and of Norton, Beardsley and Han¬ 
nan together, $25,162.50. 
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Part of the profits were in mortgage notes, but these 
note profits were reduced to cash in 1805 by a call on the 
syndicate members for $00,000 with which and a new 
loan of $100,000, the loan of $160,000 was paid off. 

Parker's profits went into his general bank account at 
the Columbia National Bank (p. 220), and out of this 
bank account on April 3, 1892, he paid off $5,000 of a 
mortgage on his home on Vermont Avenue, described in 
the bill of complaint (p. 220). 

Assignments of Error. 

The first ten assignments of error in the record and as¬ 
signment No. 14 may be considered together in presen¬ 
tation of the argument. They amount in substance to 
an allegation of error on the part of the court below in 
not finding that the resyndicating from the old syndicate 
to the new was a fraudulent undertaking in which 
Parker, Sands, Hannan, Beardsley and Norton were joint 
adventurers, and in the course of which they in order to 
insure success, had made false and fraudulent misrepre¬ 
sentations and concealments for which all were liable and 
in finding that the promotion of the syndicate was a 
several instead of a joint work, and that there had not 
been false and fraudulent statements and concealments, 
the foregoing errors consisting in and arising from a fun¬ 
damental error on the part of the court below in segre¬ 
gating the syndicate and its promoters and their work, 
and the rights of the appellants into separate units in¬ 
stead of treating the appellants as defrauded in a com¬ 
mon cause by the operations of a common fraudulent 
combination. 

Assignments 11, 12 and 13 specifically allege errors by 
the court with reference to the testimony in the record 
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as to Parker and in discrediting appellants' testimony and 

crediting only that of Parker, contrary to the clear weight 

of the testimony. 

* 

Assignments 15 and 16 are a result of the previous 
erros and also are designed to perfect appellants’ rights, 
under the record, to l is pendens against property interests 
of the appellees in the event appellants are sustained, in 
their contention that justly they should have a joint and 
several decree against appellees in a large sum of money. 

Argument. 

The court below in its opinion (p. 55) committed 
many and plain errors both of law and of fact. Its fun¬ 
damental error of law was in the legal faux pas (p. 60) 
where the judge quotes from the opinion in the Dicker- 
man case that a promoter stands in a confidential relation 
to the proposed company (or syndicate if that be in its 
form) and then stopping with this one line reference to 
the Dickerman case and ignoring the rest of the opinion 
holds that one promoter is wholly independent of his co¬ 
promoters or their conduct because Pomeroy on Equity 
says that an innocent trustee is not responsible where the 
co-trustee had the trust property, for his negligent co¬ 
trustee, and then proceeds, contrary to the plain facts of 
record, to absolve the defendants and especially Parker, 
from having personaly perpetrated fraud. 

The first proposition therefore in the light of this ex¬ 
traordinary opinion is: 

IVho and ivhat is a Promoter? What is necessary to 
make one a co-promoter? Hozo far are aiders and abet¬ 
tors in a common fraudulent scheme responsible each for 

the other? 

'A 
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“A promoter,” said the Supreme Court in 
Dickerman vs. Northern Trust Co., 176 U. S., 
203, “is one who brings together the persons who 
become interested in the enterprise, aids in pro¬ 
curing subscriptions, and sets in motion the ma¬ 
chinery which leads to the formation of the cor- 

j 

poration itself. Or, as defined by the English 
statute, every person acting, by whatever name, 
in the forming and establishing of a company at 
any period prior to the company becoming fully 
incorporated.” 

The results of being a promoter, as to relationship, 
duties, obligations and liabilities the same opinion sum¬ 
marized thus: 


“He is treated as standing in a confidential rela¬ 
tion to the proposed company, and is bound to the 
exercise of the utmost good faith. Densmore Oil 
Co. vs. Densmore, 64 Penna., 43; Bosher vs. 
Richmond Land Co., 80 Ya., 455. The promoter 
is the agent of the corporation and subject to the 
disabilities of an ordinary agent. His acts are 
scrutinized carefully, and he is precluded from 
taking a secret advantage of the other stockhold¬ 
ers. Accordingly, it has been held that, if per¬ 
sons start a company, and induce others to sub¬ 
scribe for shares, for the purpose of selling prop¬ 
erty to the company when organized, they must 
faithfully disclose all facts relating to the prop¬ 
erty which would influence those who form the 
company in deciding upon the judiciousness of the 
purchase. If the promoters are guilty of any mis¬ 
representation of facts, or suppression of the 
truth in relation to the character and value of the 
property, or their personal interest in the pro¬ 
posed sale, the company will be entitled to set 
aside the transaction or recover compensation for 


any loss which it has suffered.” a » A 
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In Ex-Mission Land Co. vs. Flash, 97 Calif., 610, the 
court thus defined a promoter: 

“A person who by his active endeavors assists 
in procuring the formation of a company and the 
subscription of its shares. The word promoter 
has no technical meaning and applies to any per¬ 
son who takes an active part in inducing the for¬ 
mation of a company, whether he afterwards be¬ 
comes connected wih the company or not.” 

See also Bosher vs. Richmond Land Co., 89 
Va., 455; Erlanger vs. New Sombrero Co., 3 App. 
Cases, 1268; Richlands Oil Co. vs. Morriss, 61 S. 
E. Rep., 762; Woodbury vs. Loudenslager, 55 N. 
J. Eq., 78. 

In Lydney and Wigpool Co. vs. Bird, 31 Ch. D., 339, 
the English Chancellor said: 

‘‘No doubt a very little will make people pro¬ 
moters if it can be seen that they were really do¬ 
ing something for their own interests and not act¬ 
ing merely as agents for others. The fact that a 
promoter is acting as agent for the vendors in 
getting up a company for the purchase of their 
property does not exonerate him from accounting 
to the company, when formed, for any secret 
profit made by him.” 

Co-promoters of course are those promoters who co¬ 
operate with other promoters in effecting the common 
object 


Emma Silver M. Co. vs. Lewis, 25 L. R. A., 93 
(note), South Joplin Co. vs. Case, 104 Mo., 557. 


As to persons who, while perhaps not strictly pro¬ 
moters, nevertheless are aiders and abettors. The law 
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“Persons who are not promoters but who know¬ 
ingly aid and abet promoters in securing secret 
commissions, and share in such commissions, lie- 
come wrongdoers and the corporation (a syndi¬ 
cate, of course, if that be its form) may compel 
them to pay over to it moneys which they have 
thus received. The shareholders may also re¬ 
cover from such persons and the promoters, jointly 
or severally, damages for the injury caused by the 
wrong doing. The abuse of trust of which the 
promoters are guilty, with the knowledge and co¬ 
operation of such persons, is a wrong for which 
they are all liable, as the injury to the corporation 
is the result of their combined action,” citing 
Getty vs. Devlin, 54 N. \403; 70 N. Y., 

504. 

Yale Co. vs. Wilcox, 64 Conn., 105. 

Fountain Co. vs. Roberts, 02 Wis., 345. 

Emory vs. Parrott, 107 Mass., 95. 

Boston vs. Simmons, 150 Mass., 461. 

Lomita Land Co. vs. Robinson, 18 L. R. A. 
(N. S.), 1106. 


“From the time that the formation of the com¬ 
pany (or syndicate) is initiated the promoters 


stand in confidential relations to each other, and 
it is not then competent for any of them to pur¬ 
chase property for the purpose of the corporation 
and sell it at an advance without full disclosure.“ 
Woodbury vs. Loudenslager, 55 N. J. Eq., 78; 
56 N. J. Eq., 411. 

South Joplin Land Co. vs. Case, 104 Mo., 572. 
Chandler vs. Bacon, 30 Fed., 838. 

Pittsburg Co. vs. Spooner, 74 Wis., 307. 
Ex-Mission Land Co., vs. Flash, supra. 

Getty vs. Devlin, supra. 

Brewster vs. Hatch, 122 N. Y., 349. 

Exter vs. Sawyer, 146 Mo., 321. 

. , Emery vs. Parrott, supra. ^ LJf . to 
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New Sombero Co. vs. Erlanger, L. R. 5, Ch. Div. 

73. 

Phos. Sewage Co. vs. Harlmont, 5 Ch. Div., 394. 

Whaley Co. vs. Green. L. R. 5, Q. B. D., 109. 

In re Leeds Theatres (1902), 2 Ch., 809. 

Applying the Foregoing Law to the Facts. 

1 hese being the rules for the court how stand the facts 
to each defendant: 

Parker was trustee of, and a shareholder in, the old 
syndicate. As such he authorized a sale at $1,000 an 
acre. A new syndicate was started. Subscription lists 
were prepared of the new syndicate at $1,300 per acre. 
Parker enlisted the services (under the Sands’ banner, 
he says) of agents or co-promoters to obtain subscribers 
to the new syndicate. Parker solicited subscribers. Par¬ 
ker conducted all the correspondence. Parker notified 
the co-promoters (Hannan, Beardsley and Norton) their 
time limit on subscriptions had expired. Parker ex¬ 
tended the time. Parker called in the money on sub¬ 
scriptions. Parker directed each step. In Parker's office 
and with Parker assembled all the organizers or pro¬ 
moters. Parker took charge of the funds. Parker passed 
title to a straw man. Parker's clerk prepared the mort¬ 
gage notes. The straw man executed notes, in excess of 
the amount going to the selling syndicate of which Parker 
was trustee. The settlement took place in Parker’s office. 
Parker or his clerk distributed the notes going to the 
promoters. Parker got one of these promoters’ notes. 
Parker subscribed for a share in the buying syndicate. 
Parker and his office settled the transaction. Parker, 
without any election by the new syndicate, became trustee 
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of the new syndicate in succession to himself as trustee 
of the old syndicate—trustee of the land in both eras; 
shareholder in the land in both eras. Parker got a larger 
share than any other one person of the profits obtained 
in flotation of the syndicate. Also at the last by false¬ 
hood and deceit he had acquired lp 2 additional shares 
in the old syndicate and gained a large profit by his du¬ 
plicity. 

What as to Hannan, Beardsley and Norton? The for¬ 
mer had one and the latter two another subscription list. 
Each had obtained it in Parker's office. Each had the 
same interest in the success of the enterprise, namely, 
$300 per acre for each interest he obtained therein. Each 
obtained subscribers to his list. Beardsley referred 
doubters to Hannan. Each co-operated with the other, 
each corresponded with Parker and pushed along flota¬ 
tion, aided by the banker Norton’s good name; Norton 
was the common clearance officer and all subscriptions 
were at $1,300 an acre and were paid over to Norton, and 
all knew the sellers were to be paid only $1,000 an acre; 
all three came to Parker’s office to attend the settlement 
and united in entrusting it to Norton; each shared in the 
profits, note and cash; each was a subscriber and each had 
told his subscribers he would be. 

What as to Sands: He was served with process, but 
did not answer the bill; being insolvent, he may not have 
cared. He was a shareholder in the old syndicate; he 
needed co-operation to float the new. He gave the same 
opportunity, if Parker is to be credited, to all others that 
he had himself. He enlisted subscribers. He issued a 
false prospectus. He took Gen. Bell to Parker. Parker 
called direct for payment on some of Sands’ subscribers. 
Some sent their money to Sands direct. Sands took it to 



Parker. Sands received part of the note profit and part 
of the cash profit. Whatever initial rights he had he put 
into the common pool. 

As to Bieber: he solicited subscribers and his sub¬ 
scriptions found their way to Parker. That he had a 
connection with Parker’s office is obvious from Beyer’s 
admission. Gans’ share was sold and it was to Parker 
Bieber took Gans and not to Sands. Parker, as is well 
known, is 6 feet 5, long-legged and slender; Sands 5 feet 
8 and fairly stout. Gans was positive he had never seen 
Sands. As said in Getty vs. Devlin, “he was acting on 
the employment of the four defendants or some one of 
them, and if he did they were all responsible for his 
acts and misrepresentations.” 

Was there a faithful disclosure; was there misrepre¬ 
sentation and suppression of facts; was there non-disclo¬ 
sure of personal interest? 

The record discloses a common purpose to defraud on 
the part of all the defendants, perpetrated by a common 
method, with the same misrepresentations and suppres¬ 
sions. 

Dole vs. Wooldredge, 142 Mass., G1; 

Lincoln vs. Claffin, 7 Wall. (U. S.), 132. 

\ 

i 

I 

A prospectus or subscription list was issued. Parker 
strenuously attempts to separate himself from such a list 
or knowledge of one, but his own letters show his testi¬ 
mony to be perjured. The correspondence between him¬ 
self and Beardsley and Hannan frequently refers to such 
lists and Beardsley and Hannan admit they had such 
lists and had their subscribers sign them—the Hills es¬ 
tate owning 2/24ths subscribed on such lists. Bates was 
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given such a prospectus by Parker and subscribed after 
Senator McMillan reported upon the strength of it. 
Sweeney, while refusing to be positive he had seen one, 
expressed the opinion he had, and his testimony as to its 
contents given before one had been produced or referred 
to is accurate as to what it was found to contain when 
produced by Dos Passos. Sands sent one to Dos Passos. 
Objection was made to its late production, but in view of 
the promise of Norton and Hannan’s counsel to produce 
and his failure so to do and of the suppression by Parker 
of part of the Dos Passos correspondence when sum¬ 
moned to produce all of it, counsel submit, the objection is 
untenable. The same production of only part of the let¬ 
ters led to counsel going to New York and interviewing 
White and forcing production of other letters. 

The prospectus was to be used, as Sands’ letter shows, 
as a subscription list, and Beardsley and Hannan so used 
it. It told nothing of any price save $1,300 per acre; 
nothing of the fact that Parker and Sands were part 
owners of the land being syndicated. The effect of this 
is shown in Dos Passos' refusal to pay his subscription 
upon discovering he was not joining buyers in purchasing 
a good thing, but contributing to enable sellers to unload. 
The remarks of the Supreme Court in Wiser vs. Lawler, 
181 U. S., 265, are singularly apt: 

“The prospectuses were, however, even more 
damaging in their omissions than in their state¬ 
ments. * * * In estimating the probability 

of subscribers being misled by these prospectuses 
we may take into consideration not only the facts 
stated, but the facts suppressed.” 

Where stock is purchased in reliance on false state¬ 
ments in a prospectus the representation is made to each 
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person comprehended within the class of persons who 
were designed to be influenced by the prospectus and when 
a prospectus of this character is issued no other relation 
or privity between the parties need be shown except 
that created by the wrongful and fraudulent act of the 
defendants in issuing or circulating the prospectus and 
the resulting injury to the plaintiff. 

Cole vs. Cassidy, 138 Mass., 437. 

Faville vs. Shehan, 68 Iowa, 241. 

Morgan vs. Skiddy, 62 N. Y., 319. 

A statement that the consideration is £21,000 
when that amount included £6,000 for promotion 
money is so far untrue that all who issued the pros¬ 
pectus containing the statement will be held lia¬ 
ble. 

Capel vs. Sims, etc., Co., 57 L. J. Ch., 713. 

The oral misrepresentations and suppressions were all 
the same and in accord with the written paper. Whether 
the subscriber was Parker's, Sands’, Beardsley’s, Han¬ 
nan's, Norton's or Bieber's, he was told the same thing: 
that the investment was a good one, that the price was 
$1,300 per acre, and that he would be subscribing in 
company with his solicitors. He was not told that there 
was a promoters’ profit of $300 per acre, not told that 
the sellers were selling at $1,000 per acre, not told the 
sellers would transfer to a dummy and the dummy to the 
buyers at an advance ; not told that Parker and Sands 
were owners of the property and that it was a resyndi¬ 
cating and not an original syndicating. 

Hannan attempts to claim true oral representations, 
but in the light of what was in his written subscription 
list one would have to be as guileless as Goldsmith’s 
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\ icar of \\ akefield to believe him. Parker attempts to 
claim he told his subscribers he had a profit of $300 per 
acre in obtaining subscribers, but Sweeney, Bell, and 
White contradict him. In the light of Parker’s denial 
of knowledge of a subscription list in the face of the 
contemporaneous letters, of his assertion on the stand 
that Hannan wrote him about March 3 or 4 in a letter 
which he had not been able to find that the subscription 
was a failure when in his answer Parker says that 
“shortly after” March 1 he was informed by Hannan 
more than the necessary amount of subscriptions had 
been obtained, and that on March 12 he announced the 
syndicate was complete and called for payment, of his 
testimony that he did not intend to subscribe to the new 
syndicate in the face of his letter to White (p. 112), that 
White’s share would have “the same protection as Sena¬ 
tor Cameron's, my own and all the rest,” and that this 
letter did not mean he was a subscriber, and of his du¬ 
plicity with the trusting and confiding C. M. Anderson, 
we submit the court below was without warrant in refus¬ 
ing to credit the gentlemen named. It instead should have 
applied to Parker the rule laid down in In re Santissima 
Trinidad, 7 Wheaton, 338. The court below attempts to 
discredit White because of his answer, but we submit the 
answer in the light of the true facts discloses the slip¬ 
periness with which Parker skirts, as in his Anderson 
correspondence, the edges of the truth, and like a true 
Wallingford, makes things seem not what they are. That 
White, a co-broker, would have asked for only 2 l / 2 per 
cent commission had he known the immense profit to 
Parker on White’s and Danziger’s subscriptions, is in¬ 
credible, and it is entirely in accord with realty customs 
that he should have asked and received half the sup- 


posed commissions, as White says. If Parker’s state¬ 
ment as to Hannan's letter of March 3 or 4 is true his 
letter of March 8 to Anderson is untrue. His statement 
that it was after March 5 he began securing subscribers 
is obviously untrue because he enlisted Bates and called 
for his payment March 12, and Bates subscribed only 
after sending Parker’s prospectus to Senator McMillan 
in Berlin and getting a reply, and Dos Passos’ letter 
shows Cameron, another Parker subscriber, had sub¬ 
scribed as early as November, 1891. 

And with it all, even Parker does not attempt to as¬ 
sert he told any subscriber that he, Parker, was one of 
the sellers of the property he urged the subscriber to 
buy. That such suppression is fraudulent has been de¬ 
cided by this court in Dahlgren & Coughlin vs. Story & 
Cobb, decided at the last term of this court. 

See also Phos. Sew. Co. vs. Hartmont, 5 Ch. D., 
73. 

The moment that it appeared there was a difference 
between the buying and selling price, the burden of proof 
fell upon the organizers to show not only that some one 
or more, but that all shareholders who had subscribed 
knew the difference in price and all material facts. 

Colton Imp. Co. vs. Richter, 35 N. Y. Supp., 4S6. 

It is respectfully suggested that notwithstanding the 
statement of the learned and ordinarily acute justice be¬ 
low, the case is “that which comes before the courts 
rather frecpiently where two or more persons obtain 
property by purchase or contract (though here there was 
not even a purchase or contract right till the subscribers’ 
money was in hand) at one price, and secure others to 
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become co-owners at a greater price without disclosing 
the profit thus made and divide that profit among them¬ 
selves either in cash or by taking shares in the property.” 
As said in Getty vs. Devlin: “It does not matter that the 
lower court has found the transactions to be innocent 
and free from fraud. No finding of any court can 
change the character of the undisputed facts and the vigi¬ 
lant eye of justice must have grown dim if it could not 
find some remedy for such a wrong.” 

It is immaterial at what stage the co-promoters became 
interested and it is idle as the court belozv attempts to 
segregate the promoters into separate units when in fact 
they zeere engaged in a co-operative venture and success 
depended upon their concert of action. 

The court below held that there was no community of 
interest between the defendants, and that since Sands was 
the only one interested at the outset (assuming, arguendo 
only, this to be true), the others were not jointly liable. 
It treated the promoters as each engaged in selling a sep¬ 
arate entity—so many acres of land to each subscriber. 
It would seem unnecessary to argue the fallacy of the 
argument. The promoters were engaged in floating a 
syndicate to buy the entire tract, not in selling parcels 
thereof. Their success depended on the combined ef¬ 
forts of each. The statement (p. 60), “When they in¬ 
vited persons to become subscribers to the shares there 
is no evidence that they or any of them then had any in¬ 
terest in the property to be purchased,” is palpably in¬ 
correct and unwarranted. Parker and Sands it was ad¬ 
mitted were shareholders in the old syndicate. When 
they solicited subscribers they had this interest and also 
$.300 per acre interest in each share subscribed condi¬ 
tioned on getting enough subscriptions to buy the land. 
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It is immaterial that the interest of each promoter in the 
secret profits was not a fixed percentage but a fluctuating 
percentage, based on their measure of success in finding 
dupes. 

The money contributed to the promoters was a trust 
fund entrusted to them to buy the property from the 
owners. 


“The contributers to a fund, raised and placed 
in the hands of trustees for a specific purpose have 
a right to have any surplus not needed for the ob¬ 
ject repaid to them, in proportion to their con¬ 
tributions. The claim is founded in equity and 
will be enforced/’ 

Abels vs. McKeen, 18 N. J. Eq., 462. 

One promoter is of course liable for such misrepre¬ 
sentations as he has expressly authorized another to make 
in his behalf. It is also apparent that, if persons com¬ 
bine and conspire fraudulently to effect a common ob¬ 
ject, as, for example, to get up a bubble company, and by 
means of fraudulent prospectuses to sell shares to the 
public, any act done in furtherance of the common ob¬ 
ject, and in accordance with the general plan, becomes the 
act of all; all are alike responsible, the acts and words 
of one becoming the acts and words of all. 

Hornblower vs. Crandell, 78 Mo., 581; 

Page vs. Parker, 43 N. H., 363; 

Stiles vs. White, 11 Mete., 356; 

Morehouse vs. Yeager, 71 N. Y., 594. 

Driver vs. Brunemer (D. C. App., Last Term). 


This is but general law. Partridge vs. U. S., 39 App. 
D. C., 571. 





72 


And even though some receive no benefit from the 
fraud. 

Walsham vs. Stainton, 1 DeG. J. & S., 678. 

The fact that an intermediate party is introduced does 
not alter the situation because the intermediate taker is 
but the agent and instrument of the trustee. 

Abert vs. Amn. Hard Rubber Co., 33 Barb. (N. 

Y.), 578. 

The foregoing, it is submitted, sustain the first twelve 
and the fourteenth assignments of error. Assignment 
Xo. 7 follows as a necessary consequence of sustaining 
the others, for it is inconceivable a court would permit 
to hold office a trustee shown guilty of the gross frauds 
proved against Parker. 

The damages should be the difference in price between 
the selling and buying syndicate with interest from date 
of purchase. This is necessary to full compensation. 
The damages are joint and several. 

The promoters divided among themselves a total 
profit of $54,900 on April 19, 1892. The rule of law in 
such cases in that all are jointly and severally liable for 
the full difference in price. 

Ferguson vs. Bateman, 1 App. D. C., 279, is not in 
point, for there the action was not brought by one or 
more on behalf of all similarly situated, and the rule is 
now well established that the decree should run for the 
entire secret profits. For cases holding full liability see: 

Chandler vs. Bacon, 30 Fed., 538. 

Exter vs. Sawyer, 146 Mo., 321. 

Yale Gas Stove Co. vs. Wilcox, 64 Conn., 101. 

Burbank vs. Dennis, 101 Calif., 93. 
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B. and C. as promoters of a projected corporation 
having acted in concert to promote a common purpose for 
their common benefit they became jointly and severally 
liable to account, as partners to the third persons on whom 
their conduct operates as a fraud or deceit, whatever 
may have been their private intention. They occupied 
a fiduciary relation towards the new corporation to be 
brought into existence and had no right to derive any 
advantage over other stockholders without a full and 
fair disclosure of the transaction, and any secret profits 
made must be refunded to the company. That this may 
have been done without any fraudulent intent, or that the 
price paid was fair and reasonable, cannot relieve them. 

Chandler vs. Bacon, 30 Fed., 538. 

Getty vs. Devlin, 54 N. Y., 403. 

Lomita Land Co. vs. Robinson, 18 L. R. A. (N. 
S.), 1106. 

Where one combines with another to deceive and each 
is to do a part and then all are to share in the fruits, all are 
liable. 

Reynell vs. Lewis, 15 M. and W., 517. 

Norris vs. Cottle, 2 H. L. Cases, 647. 

Rutherford vs. Hill, 22 Ogn., 218. 

Yeiser vs. U. S. Co., 107 Fed., 340. 

Fountain Spring Park Co. vs. Roberts, supra. 

Appellants and the other members of the syndicate also 
are entitled to have paid over to their new trustees, not 
only the principal of which the syndicate was defrauded, 
but interest as well. The injury was to the entire syndi¬ 
cate. The syndicate during all these years has paid in¬ 
terest on the money that should have been paid to the 
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sellers. Had the $54,900 been honestly applied on the 
purchase of the land, then the mortgage debt would have 
been less by that amount. The defendants have no right 
to object—they have had the use of the money all these 
years. 

Interest should be allowed— 

Mnfrs. X. B. vs. Perry, 144 Mass., 313; 

Greenly vs. Hopkins. 10 Wend., 90. 

They cannot complain that appellants should have sus¬ 
pected them and discovered the fraud before. Appellants 
trusted because of their confidence in Norton, Parker, 
and the others, and filed their bill, as the evidence shows, 
immediately they had knowledge of the fraud, and appel¬ 
lees cannot make their own fraud and supposed integrity 
a shield. 

Kilbourn vs. Sunderland, 130 U. S., 505. 

Scotland Assn. vs. Siddal, 3 DeG. F. and J., 58. 

Costs of course naturally follow the main decision. 

Assignment No. 13 is that Bieber was agent of Parker. 
We submit that a review of the testimony shows that 
Bieber was co-operating with Parker and that his attempts 
to enlist subscribers was at a time when Parker had 
taken control. 

Assignment 15 is well taken because the record shows 

conclusivelv that the interests of the defendants in the 
* 

syndicate cost them nothing and are but the fruits of 
their fraud. 

Assignment 10 is supported by the fact that on March 
21, 1892, Parker began to receive syndicate funds. He 
deposited them in his private bank account. From this 
same bank account in April, 1892, he drew out $5,000 


v 
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and curtailed a mortgage on the house now standing in 
his wife’s name. In such cases the presumption is that 
it was trust funds which were used and the burden of 
segregating the funds is upon defendant. We submit, 
therefore, appellants are entitled to a lien for $5,000 and 
interest from April 5, 1892, on the Parker real estate 
described in the bill. 

Central N. Bank vs. Conn. Ins. Co., 104 U. S., 54. 

Knatchbull vs. Hallett, L. R. 13, Ch. Div., 693. 

We respectfully submit the decree below should be re¬ 
versed completely and directions given to pass a decree 
in favor of appellants on all points and on behalf of the 
whole syndicate. 

Respectfully submitted, 

Alexander Wolf, 

Chas. H. Merillat, 
Attorneys for Appellants. 
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IN THE 


fflmirt of Appeals,Stntrtrt of Columbia 

October Term 1913. 


No. 2592. 


James Lansburgh, et al., Appellants, 


vs. 

Myron M. Parker, et al., Appellees. 


BRIEF FOR APPELLEES MYRON M. PARKER AND 

JOSEPH PAUL. 


The Defendant Paul. 

With respect to the defendant Paul the allegations of the 
bill are: 

1. That, in conjunction with the defendants Parker, 
Sands, Norton, Beardsley and Hannan, he solicited or in¬ 
duced complainants to join in a syndicate to purchase the 
Marshall Brown tract of land, telling them that the defend¬ 
ants had an opportunity to buy it at an exceedingly low 
price, by combining the money of various persons to pur¬ 
chase a large tract. 

2. That, in conjunction with the other defendants named, 
the defendant Paul told the complainants that the cost of 
the land would be $240,000. 



3. That Paul and the other defendants stated that they 
would take a share or shares in the proposed syndicate, on 
equal terms with the complainants, for the equal benefit of 
the persons furnishing the money for its purchase. 

4. That he further told them that $1,300 per acre was 
the lowest price at which the land could be bought, and that 
the complainants could become subscribers “on the ground 
floor.” 

5. That the defendants bought the land for $1,000 an 
acre, at a secret profit to themselves of about $54,000, which 
profit they took partly in money, and partly in shares of the 
new syndicate, which cost them nothing. 

6. That, after the formation of the new syndicate had 
been assured, the defendant Paul bought up at a low price 
shares from members of the old syndicate which then 
owned the land, concealing from them the fact that the prop¬ 
erty was in fact being sold at a larger price, and defrauded 
them of their just share of the profits. 

7. That the original cost of the land to the old syndicate, 
in which the defendants Sands, Paul and Parker were share¬ 
holders, did not exceed $60,000, and that complainants were 
thereby defrauded of the difference between that price and 
$237,000, at which price sale was effected to the new syn¬ 
dicate. 

The answer of the defendant Paul denies each of the al¬ 
legations in the bill in respect to himself, and avers that he 
did not solicit or induce the complainants or any other per¬ 
son whomsoever to enter the new syndicate; that he made 
no representations of any kind to that end; that he was 
not in any manner interested in the organization of the new 
syndicate; that he had no negotiations of any kind with 
the complainants, or with any member of the syndicate, in 
connection with the purchase, and that he purchased no 
shares of the old syndicate subsequently to July, 1888, or 
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about four years prior to the formation of the new syndi¬ 
cate or the sale of the Marshall Brown tract to it. 

The complainant Prince testifies that he joined the syn¬ 
dicate entirely on the representations of one Samuel Bieber, 
without any information or representations from any other 
person (Rec., p. 25). The complainant Lansburgh like¬ 
wise admits that he dealt with no one but Bieber in con¬ 
nection with the property (Rec., p. 124). No testimony at 
all was offered by or on behalf of the complainant Luchs, 
while in regard to the intervening complainants, represent¬ 
ing the Hills subscription, the only testimony upon the point 
is that of David R. Shaw, which shows that Hills sub¬ 
scribed through Shaw, who had been brought into the mat¬ 
ter entirely by one Beardsley (Rec., pp. 166-168), and, even 
as to Mr. Beardsley, he testifies that he does not know what 
representations, if any, were made to induce him to join the 
syndicate (Rec., p. 167). 

Not only no evidence, but not the slightest offer of any, 
however remote, was made by the complainants to substan¬ 
tiate, in any particular or in any respect whatsoever, the 
• allegations of their bill against the defendant Paul, or to 
show that there was any color of reason or ground for 
making them. In other words, we are met at the threshold 
of this case with the fact that the complainants have filed 
their bill, making, under oath, charges of the gravest char¬ 
acter and of the most scandalous frauds against a business 
man and citizen of hitherto unblemished character, not 
only untrue in fact, but without the slightest pretext or color 
of justification for them, or any showing or pretense of 
good faith, of reasonable cause, or of any cause whatso¬ 
ever, for making them. 

Parties coming into a court of equity in such a manner, 
it is submitted, do not entitle themselves to especially favor¬ 
able consideration at its hands. Clark vs. Wooster, 119 
U. S., 323, 325; Fisher vs. Boody, 1 Curt C. C. 216. 



Not only so, but as to both Paul and Parker, against the 
latter of whom the same charges are made, equally without 
color of foundation or good faith, the rule we submit ap¬ 
plies that, where relief is sought upon the ground of actual 
fraud, that charge must be proved as alleged, in default of 
which the bill will be dismissed even in cases, unlike the 
present, in which constructive fraud or other ground of 
relief is made out. Courts of equity are not to be made 
channels for groundless calumnies and slanders, with im¬ 
punity: Wilde vs. Gibson, 1 H. L. Cas., 605; Price vs. 
Berrington, 7 L. & Eq. R., 254, 255-60; Adams’ Eq., p. 176; 
Evre vs. Potter. 15 How., 42, 56. 

In their brief in this court, the appellants advance no 
claim whatever against Paul, except the claim at page 48 of 
the brief, that “Sands and Paul were active in obtaining 
signatures to the agreement to sell,*' referring to p. 237 
of the record. Neither at the point indicated, nor any¬ 
where in the record, will the slightest hint, even, be found 
of foundation for the assertion. 

The Defendant Parker. 

The above charges of the bill against the defendant Paul 
are repeated with respect to the defendant Parker, to which 
are added the following additional charges against the 

latter: 

8. That, the tract having been conveyed to John D. Nor¬ 
ton and Parker as trustees for the new syndicate, and 
Norton having died, Parker had not been diligent or active 
in trying to sell the property. 

9. That he had not kept proper books, the accounts of the 
syndicate not having been posted since 1895, rendering the 
complainants unable to examine and ascertain the true state 
of the accounts. 

10. That, after demand, they were unable to procure 



Parker to produce checks for large mounts claimed to have 
been expended on account of t ndicate. 
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One of the charges of the bill, beinc 
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that, in the month of March, 1892, Parker bought a certifi¬ 
cate in the old syndicate held by one William Anderson, 
and, from the late I'aid Jones, shares held in the old syndi¬ 
cate by himself and his step-father, Adam Raub, having the 
certificates assigned to one Freeman J. Mott. The sale to the 
new syndicate took place in the following month, April, at 
$1,300 per acre, the matter being not only one of public 
record, but, as shown by complainants’ testimony, one of 
public talk at the time (Rec., pp. 81, 147), without com¬ 
plaint or objection by the vendors, at least one of whom, 
Mr. Anderson, is still living. 

The testimony shows, without dispute, that about the 
first of March, 1892, prior to which time Parker had taken 
no part in the effort to organize the new syndicate, a number 
of western subscribers withdrew their subscriptions, and 
it became quite doubtful whether the new syndicate would 
be formed: that Beardsley at this time submitted a propo¬ 
sition to Parker to purchase a number of shares in the old 
syndicate at $5,000 each; that the late B. H. Warder, who 
held six shares, offered them at $5,500; that Jones and 
Anderson were desirous of selling their interests, the former 
constantly asking the defendant Parker to buy (Rec., p. 
209), whereupon the latter entered into negotiations w.ith 
Anderson for his share and also bought the Jones-Raub 
interest, offering Oiem all, his own shares included, to 
Beardsley, by a letter which is in evidence, at $5,500 per 
share (Rec., p. 107), which is approximately the amount 
paid by him for the Jones-Raub and Anderson shares. The 
Jones shares were purchased on or about the 4th or 5th of 
March, at which time Parker did not think the new syndi¬ 
cate was going to be a success, and was then offering his 
own shares for sale (Rec., pp. 209-210). He caused the 
shares to be assigned to Mott, a dealer who had an asso¬ 
ciation with Parker’s real estate office (Rec., p. 209), be¬ 
cause he, Parker, intended to sell the shares again, and 



thought it might be injurious to the syndicate or to other 
shareholders if one of its trustees was known to be selling 
shares in it (Rec., p. 209). 

Jones knew that Parker was the purchaser, and was paid 
by Parker’s check to Mott’s order, endorsed to Jones by the 
laiier ( Rec., p. 210). Beardsley, although actively engaged 
in getting up the new syndicate, evidently shared Parker’s 
belief that it would not be completed and declined to pur¬ 
chase the old shares (Rec., p. 210). 

The rights of the complainants, of course, were in no 
manner concerned in transactions with the shares of the 
old syndicate. The charges in the bill, with the evidence 
introduced in support of them, were for the purpose, solely, 
of attacking the character of Parker, and we submit fail to 
show anything justly reprehensible or censurable in his 
conduct. 

7. 

The seventh of the enumerated charges is that the old 
syndicate paid a sum not exceeding $60,000 for the land; 
that Parker, Sands and Paul were members of the syn¬ 
dicate ; that they sold it to the new syndicate for $237,000, 
and that they are, therefore, trustees of the difference, for 
the benefit of the complainants and other subscribers to the 
new syndicate. Even had these charges as to the purchasing 
and the selling price been supported by proof, neither au¬ 
thority nor principle has been- suggested from which the 
result claimed would follow. 

There is no testimony as to what price was paid for the 
land by the old syndicate, were this material, nor as to the 
actual value of the land at the time of the sale to the new 
syndicate. It is uncontradicted that Parker had nothing 
to do with the organization of the old syndicate, and no 
other connection with it than that he had subscribed for a 
small interest in it, Emmons and Warner being the original 
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trustees. Later, Mr. Warner retired and Parker was made 
trustee in his stead. Parker did not know the price at 
which the old syndicate acquired the land, and no evidence 
upon that point appears in the record, or as to what its 
value was at the time of the sale to the new syndicate. It 
is testified, however, without contradiction, that between 
the year 1886 when the purchase by the old syndicate was 
made, and 1892 when the sale was made to the new syn¬ 
dicate, it had very materially appreciated in value. 

It is further shown that, in the year 1891, the members 
of the old syndicate passed a resolution authorizing sale 
of the tract at $1,000 per acre, which provided that any of 
its members should be free to make the sale, and to become 
members of the purchasing syndicate. Later, just when 
does not appear, the agreement set out at pages 81-82 of 
the record was prepared, signed by some of the certificate 
holders, according to the testimony, as early as some time 
in the summer of 1891, and, as shown on its face, by others 
much later, reciting the action of the old syndicate at a 
meeting held April 14, 1891, stating that the sale had been 
consummated by Lawrence Sands and others, confirming it 
at the price of $1,000 per acre, directing the trustees to put 
such consideration into the deed as the purchasing syndi¬ 
cate might require, and prescribing the terms of payment. 
This paper was signed by Brainerd, one of the syndicate 
members, as late as April 8, 1892, and in March, 1892, by 
Mott, assignee of Raub, Jones and Anderson. When the 
other members signed it is not specifically shown, but the 
uncontradicted testimony of Parker (Rec., pp. 197-198) 
shows that it had been consented to by Warder and Paul, 
holding one-half of the entire number of shares, and by 
others, making a majority and including Parker himself, 
in or about the month of April, 1891. As stated, all the 
signers are still living with the exception of Mr. Warder, 
and no attempt at contradiction of this testimony is made, 





nor of the further fact, shown by the record, that Sands 
was claiming an option upon the property and had secured 
subscriptions to the new syndicate of a considerable amount 
during the summer and early fall of the year 1891. Mr. 
Parker testifies, and as presently will be shown is conclu¬ 
sively corroborated by the record, that he contemplated no 
interest whatever in the new syndicate, but was interested 
only in effecting a sale for the old (Rec., p. 198), until some 
time in April, 1892, when, at or about the time of coming 
together to close the transaction, it was found that there 
was a 1/48 interest untaken (Rec., pp. 199-200), which 
he thereupon agreed to take in order to close the matter, 
but which 1/48 interest it afterwards transpired had been 
subscribed for by one Gans, of Baltimore, to whom Parker 
surrendered it, so that, in fact as well as in intention, he 
was without interest in the new syndicate. Still in addi¬ 
tion, as will presently appear, it is proven by the testimony 
of the complainants themselves that he had no connection 
with the sale of any interest to them, and that he did not 
even know they were subscribers or connected with 
the transaction in any way, until about a month after the 
sale had been effected, the conveyance made and the pur¬ 
chase money distributed. 

8 . 

The next charge in the bill is that Parker had not been 
diligent or active in trying to effect sale of the property. 

No evidence in support of this charge was offered. It is 
denied in the answer and by defendant’s testimony, which 
shows specifically the diligence exercised, giving the names 
of the dealers and others whom the defendant sought to 
interest in its sale (Rec., p. 200), followed by no attempt 
on the part of the complainants to disprove any of the facts 
stated. The testimony, undisputed, further shows that, 
within two months after the purchase, Mr. Parker sub- 
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mitted a.n offer to buy it at nil advance of $200 per acre, 
which was declined by the shareholders; that a contiguous 
tract, similar in character, was sold about six months after 
it at $2,500 per acre, but that, following the panic of 1893, 
it became impossible to sell large, unimproved suburban 
tracts without sacrifice; that be caused plans and estimates 
to be prepared for grading and subdivision into lots, which 
could be put upon the market at an advantage, but the 
shareholders declined to subject themselves to the expendi¬ 
ture it would involve; and, further, that during the pendency 
of this suit he secured a contract of sale at $420,000, one- 
half cash, balance in three years, at 5 per cent interest, with 
a cash deposit of $5,000, which sale would have yielded a 
profit of something like $1,600 per acre, but that it failed 
through the refusal of the complainants representing the 
Hills interest, under advice of their counsel that the prop¬ 
erty was worth from $3,000 to $5,000 per acre, to consent 
to the removal of the obstacles created by the pendency of 
this suit, although the defendant offered to place the entire 
proceeds of sale in the registry of the court, including his 
commission, and to consent to immediate payment of all 
shares not attacked by the bill (Rec., p. 203). 

9. 

The next charge is, that Parker, the surviving trustee, 
had not kept proper books of account; and that his books 
bad not been posted since 1895, rendering the complainants 

unable to examine and ascertain the true state of the 
accounts. 

The answer, admitting the books had not been kept 
formally posted since 1895, avers that this was a mere 
clerical detail; that, every two years, an itemized statement 
was furnished to every shareholder, the complainants in¬ 
cluded, showing the exact state of the account; that, when 
complainants’ counsel called upon the defendant, they 
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brought with them copies of all these statements except two 
which the complainants had apparently mislaid, and which 
two missing ones were supplied by the defendant; that the 
data for posting the books was tendered complainants’ 
counsel, was accessible, and as easily intelligible for all pur¬ 
poses of information as the books themselves would have 
been after posting; and that the circumstances of the call 
in question, which was the only demand for information 
prior to the filing of the bill, were such as to indicate that 
it was made, not for the purpose of obtaining information, 
but of eliciting an anticipated refusal or failure to give the 
information requested, for the purpose of introducing the 
refusal into the bill as matter of aggravation, as was un¬ 
truly done (Rec., pp. 34-35). 

This allegation of the answer as to the object of the de¬ 
mand for information and data, is interestingly corrobo¬ 
rated by the testimony. The bill in the case was filed on 
the 13th day of May, 1907. On the 22d of March, 1907, 
complainants’ counsel wrote John H. Sweeney, one of the 
shareholders: “We are satisfied that a recovery for the 
benefit of all the shareholders can be had in a large sum.” 
On March 28th, they wrote him that the defendants had 
organized a syndicate on the basis of $238,200, after ob¬ 
taining a down payment of $75,000 from the members, ex¬ 
clusive of Parker’s 1/24 interest which cost him nothing; 
that they simultaneously transferred the property to a “stool 
pigeon figurehead,” had him mortgage it for $160,000, and 
convey it to themselves, subject to the mortgage. On April 
19th, they wrote Sweeney that they hoped “to bring it to a 
head before long, having decided practically on suit”; and 
on May 2, 1907, 11 days before filing the bill, and before 
any communication with Parker, that they had drafted their 
bill against Mr. Paker, that a meeting of all persons repre¬ 
sented by the counsel would be held “on Monday next,” 
two of these persons representing a 24th interest each and 


two others a 48th interest, the letter containing the 
following: “Will write you after an interview which will 
precede our suit, at which we intend to make Mr. Parker 
either answer or refuse to answer certain questions. ,, 

The bill, as stated, was filed on Monday, the 13th day of 
May, 1903; the first call on Parker, and the first intimation 
to him, of any character, of the suit was made on Thursday, 
the 9th day of May, 1907, and the only other call was made 
on the following day, on the first of which occasions all 
the data at hand on such short notice, relating to a transac¬ 
tion which had occurred fifteen years before, was furnished, 
followed by further data on the second call, and the offer 
to give further information if desired (Rec., p. 220). For 
the letters of counsel above referred to, see complainants’ 
testimony, Rec., pp. 138-139. 

The letter of counsel to Sweeney of May 9, 1907, the 
date of their first call on Parker, states: “Mr. Parker this 
morning, when we called upon him, stated that he would 
give us any information he had concerning the present syn¬ 
dicate or the prior one” (Rec., p. 139). Yet the bill al¬ 
leges (Rec., pp. 12-13) that the complainants have been 
unable to examine and ascertain the true state of the ac¬ 
counts ; that they have been unable to obtain important 
checks for large amounts, and because of frauds, misrep¬ 
resentations and concealment from them of information 
they have utterly lost faith and confidence in him as trustee. 

10 . 

The next charge is that, after demand, complainants have 
been unable to procure Parker to produce important checks 
for large amounts claimed to have been expended on account 
of the syndicate. 

The only foundation for this charge shown by the record 
is as follows: $160,000 of the deferred purchase money of 
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the tract of land in the sale to the new syndicate was repre¬ 
sented by promissory notes, secured by mortgage, $133,000 
of which was distributed among the members of the old or 
selling syndicate, and the remaining $27,000 was distributed 
partly among the promoters and partly to Parker, who had 
been employed by one of them to fill up his subscriptions 
after some of his subscribers had fallen out. Two 
years later, $60,000 was raised by assessment and 
$100,000 borrowed on the property from the American Se¬ 
curity & Trust Company with which to take up the $160,- 
000 encumbrance, which funds were placed in the hands 
of the Real Estate Title Insurance Company, by which they 
were disbursed to the then purchasers of the promissory 
notes, some of which notes appear to have changed hands 
since they were originally given (Rec., p. 84). Parker did 
not know then, or at the time he testified (Rec., p. 217), 
who were the purchasers of some of these notes, nor why 
the Title Company disbursed the fund in part to the Ameri¬ 
can Security & Trust Company, in part to the Washington 
Loan & Trust Company, and in part to E. Southard Parker 
—not related to the defendant Parker—(Rec., p. 85), whom 
the stubbooks of the Title Company show to have received 
checks in disbursement. The deferred purchase money 
notes were paid, however, and the trust released, being re¬ 
placed by a new trust of $100,000, loaned by the American 
Security & Trust Company (Rec., p. 84). Mr. Parker, 
at the time of counsel’s call, gave them written authority to 
examine the account of Parker and Emmons, trustees, at 
the Columbia National Bank, and to receive from the Title 
Company any information which it could give in regard to 
the transaction. 

Parker’s letter to the Columbia National Bank was a re¬ 
quest to permit complainants’ counsel to examine the ac¬ 
counts of “Parker and Emmons, Trustees.’’ The bank re- 
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ported itself unable to locate any account of that title, 
whereupon, instead of reporting the matter to Parker and 

affording him the opportunity to identify and place the ac¬ 
count before them for examination, they filed their bill in 
this cause, with this allegation in that regard; the fact de¬ 
veloping, as soon as Parker learned of their inability to lo¬ 
cate the account, that it was kept in the name of the “Mar¬ 
shall P»rown syndicate, Parker and Emmons, Trustees”_af¬ 

fording, it is submitted, another illustration of the fact that 
t. e complainants were more bent upon making a case against 
the defendant Parker than either to gain information or to 
afford him any reasonable opportunity to explain the facts 
to them before being made the subject of their attack, which 
had been determined upon weeks before their first communi¬ 
cation to him in relation to the syndicate or its affairs. 


1 Ik next charge is that, with the money wrongfully and 
illegally obtained from the members of the syndicate, Parker 
had purchased or had paid off an indebtedness upon real es¬ 
tate in the District of Columbia, and had purchased shares 
of stock in the National Metropolitan Bank, in the Ameri¬ 
can Security & Trust Company and in certain copper min¬ 
ing companies, which property and stocks should be held 
as trust assets for the syndicate shareholders. Each of 
these allegations is specifically denied in the answer. No 
proof in support of any of them is offered, nor any ex¬ 
planation of how they came to be made. 


I he next charge is that, after learning that the complain¬ 
ants intended to proceed against him for the alleged frauds, 
the defendant Parker conveyed Lot 17, in Square 216, to 
his wife, in order to hinder, delay and defraud creditors. 



The allegations of the answers, undisputed, are that the 
conveyance to his wife was executed in 1891 ; that it was 
not recorded simply through an inadvertence, and that the 
defendant is the owner of property, over and above his lia¬ 
bilities, materially in excess of the entire amount paid by 
the new syndicate for the tract of land in controversy. 

13. 

For the declared purpose of further attacking the char- 
actci of the defendant Parker and his credibility, and with¬ 
out any basis therefor in the pleadings, the complainants, 
under objection as to its admissibility and competency, un¬ 
dertook to prove by the witness A. A. Thomas, that he and 
I arker had been tenants in common of certain interests in 
a tract of land known as the Cameron property; that 
Thomas sold and conveyed his interest to Parker, on the 
statement of Parker's clerk, Beyer, that they knew nothing 
about any expectation of the Government to take this prop¬ 
erty, and that Parker thereupon sold the land to the Govern¬ 
ment a few days thereafter for nearly double the price paid 
the witness Thomas (Rec., pp. 82-83). There was no 
trustee relationship between Parker and Thomas. The lat¬ 
ter knew that several tracts had been offered to the Gov¬ 
ernment, and did not know whether his tract would be se¬ 
lected or not (Rec., p. 83). Parker testifies that, about 
March, 1906, an appropriation was made for the purchase 
of ground for an army and general hospital, which was 
matter of general knowledge, published in the Washington 
newspapers; that Thomas wished to sell the ground, saying 
that he needed the money badly, and sought witness to 
purchase his interest, which witness did, making his deposit 
on March 10th ; that the matter of the selection of this land 
for a hospital was spoken of, and the fact that there would 
be other sites offered; that General Edwards, Major Borden 
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and Captain Baker were the committee appointed to pur¬ 
chase, under the appropriation; that thirty-two different 
sites were submitted; that at the time of the transaction 
between Thomas and Parker the committee had not acted 
in any way; that no final recommendation was made until 
six months later; that Parker had never met Edwards or 
Baker, had seen Borden but once, and had no intimation 
what would be the action of the committee (Rec., pp. 202- 
203). This testimony was followed by no effort or at¬ 
tempt of any kind to question its entire accuracy. The date 
of the appropriation, the date of the deed from Thomas to 
Parker, the number of sites offered, and the date of the 
committee’s recommendation, are all matters of record, 
which could have been, and unquestionably would have been, 
adduced in denial had denial been possible. 

14 . 

At page 225 of the record, complainants’ counsel claimed 
the right to delve into every syndicate transaction with 
which Parker had been in any manner connected during the 
twenty-eight years of his experience as a real estate agent 
for the purpose of ascertaining whether he had misled or 
deceived anyone; accompanying the cross-examination 
along this line with the soothing suggestion in the original 
record that, at that time, it was considered “entirely proper 
and legitimate to organize a syndicate with profit to pro¬ 
moters,” provided, only, that the members secured “were 
informed of the price of the ground, and, if they chose, 
had an opportunity to investigate for themselves,” accom¬ 
panied, also, in the original record by an express disclaimer 
by complainants’ counsel of any claim that “Mr. Parker 
did not do at that time what other promoters were doing, 
and what promoters at that time regarded proper, although 
the courts had later decided otherwise”; resulting in a 
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denial by the defendant that he had ever entertained such 
an opinion, or that he had been engaged in the organiza¬ 
tion of any syndicate in so far as he could recollect—fol¬ 
lowed by the inability of the complainants to find any trans¬ 
action in the long business career of the defendant afford¬ 
ing a basis for even colorable attack, with the single excep¬ 
tion of the Thomas transaction, the facts of which are as 
above noted. 

The Merits of the Case at Bar. 

This brings us to consideration of the case attempted to 
be made by the complainants with respect to the transaction 
with which we are concerned; namely, the organization of 
the Marshall Brown Syndicate, and the purchase by it of 
the tract of land described in the bill from the former syn¬ 
dicate of that name. Their specific charges are the five 
first enumerated above, which, briefly summarized, are that 
defendant Parker in conjunction with Paul, Sands, Norton, 
Beardsley and Hannan did the following acts: 

1. That he solicited or induced the complainants to join 
the purchasing syndicate, with the representation that it 
was an opportunity to buy the land at an exceedingly low 
price. 

2. That he told the complainants that the cost of the 
land would be $240,000. 

3. That he stated that he would take a share or shares 
in the syndicate, on equal terms with the complainants. 

4. That he told them $1,300 per acre was the lowest price 
at which the land could be bought, and that they would 
come in “on the ground floor.” 

5. That he, with the other defendants, bought the land 
for $1,000 per acre, making a secret profit of $54,000, 
which profit they took in cash and deferred purchase money 
notes. 


) 
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Each of these allegations is specifically denied in the 
answer, and must be tested by the proofs. 

In the first place, it becomes important to inquire 
who are the parties making these charges and seeking the 
relief prayed? Who are the complainants? 

They were, originally. James Lansburgh, Abraham D. 
Prince, and Julia Luchs as legal representative of Max 
Luchs, a deceased shareholder. 

The bill, however, was filed on behalf of themselves and 
all other shareholders who might join in the suit; but, al¬ 
though all the shareholders have been made parties defend¬ 
ant, the only intervening complainants are the legal rep¬ 
resentatives of Hubbell Hills, a Michigan subscriber who 
owned a 1 /24th share, and who subsequently became the 
purchaser of another share of equal amount. We proceed, 
accordingly, to inquire what is the proof as to the allega¬ 
tions contained in the bill with respect to the complainants, 
or any of them. 

The complainant Lansburgh testifies that he received his 
certificate from one Samuel Bieber, a real estate dealer 
(Rec., p. 124) : that he had no dealings with anybody ex¬ 
cept Bieber in regard to the matter (124); that Bieber 
received witness’s check for his subscription and receipted 
for it in his own name (124-5); that nothing was said 
to him about Parker being a trustee, and witness never 
knew he was to be a trustee until receipt of his certificate, 
but Bieber told him Parker would be a shareholder (125) ; 
that he had known Bieber about forty years, and had 
bought property from him subsequently to this transaction 
(126) ; that the witness had been a property holder, making 
numerous investments in real estate for forty or forty-five 
years, and had known the Marshall Brown tract for more 
than forty years (126); that he had subscribed without 
communicating with Parker in any way (126); and that 
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he had great confidence in Bieber at that time—just as 
much as he would have had in Parker (127). 

The complainant Prince, also, testifies that he was in¬ 
vited to purchase a share in the syndicate by Mr. Bieber 
(127); that he took Bieber’s word and went into the syn¬ 
dicate mostly on account of Bieber rather than upon his 
own knowledge, and that Bieber was accompanied by one 
Henry Adler, although Bieber was the spokesman (128); 
that he does not recall whether anything was said about who 
should be the trustees of the syndicate (128) ; that he made 
his payment by check, payable to Bieber (128), and re¬ 
ceived the certificate subsequently, but does not remember 
from whom (128) ; that he had the utmost confidence in 
Bieber’s word, because he was a man of reputation, whom 
witness had known for a great many years (129) ; that he 
went into the syndicate entirely upon Bieber’s representa¬ 
tion (129) ; that he knew the property belonged to an old 
syndicate, a member of which was Mr. Brainerd, an attor¬ 
ney, who was a friend of witness, but that he did not inquire 
of Brainerd what price the old syndicate was getting for 
the property, or take any other steps to verify Bieber’s 
statements (129) ; that he never approached Parker in re¬ 
gard to the syndicate matter until within four or five years 
before the date of witness’s testimony (April 8, 1909), 
which was about twelve years or more after making the in¬ 
vestment (129-130). 

No testimony at all was offered to connect, or attempting 
to connect, Parker in any way with Bieber, nor to show 
through whom the Luchs’ subscription was obtained. In 
addition to the denial contained in his answer, Parker tes¬ 
tifies that he never saw Lansburgh, Prince or Luchs, and 
did not know that they were subscribers; that he first 
learned of their connection with the matter about a month 
after the purchase had been closed, when Lawrence Sands 
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sent in a list of the names of persons to whom shareholders’ 
certificates should be issued (199, 203), nor did he ever 
know, see, or make any statement to Hills or any one rep¬ 
resenting him (203); and that he did not have even a 
speaking acquaintance with Bieber at that time, although he 
knew there was such a man—that he never had business 
transactions with him of any kind (213). 

The evidence in regard to the subscription of Hills, the 
only remaining complainant in interest, consists solely of 
the testimony of David R. Shaw, who testified that the 
matter was brought to his attention by Beardsley (166-167), 
who told him Sands and Norton had declared the purchase 
a good one; that Shaw then wrote to Hills proposing to 
take a $10,000 share if Hills would do so, the latter to ad¬ 
vance the payment for both and taking the shares as se¬ 
curity, which was done (167) ; that he does not know what 
representations were made to induce him to join the syndi¬ 
cate (167); that it is hard to say what confidence he had 

in Beardsley, Norton having told him he was the d-est 

liar in America, and a man whose statements you had to 
weigh (168); that Hills finally took witness’s share in addi¬ 
tion to his own (169) ; that it was through Beardsley’s rep¬ 
resentation that witness went into the matter (169), having 
had no talk with Norton until after the subscription was 
made (169), and not being then personally acquainted 
with Hannan (167). Beardsley, who sold to Hills, is not 
even made a party to the bill, as it is submitted he must have 
been if relief against that sale is to be sought,—and if the 
Hills interveners are properly in the case at all. See Gil¬ 
bert vs. Wash. Ben. Association, 10 App. D. C., 316, 333- 
334. 

It is manifest, therefore, that no representations were 
made by Parker to any of the complainants; that no one of 
them was solicited by him to become subscribers, and that 
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no one of them paid his subscription to Parker, received 
any information from Parker, or had any communication 
with him until many years after the transaction took place. 
And, this being indisputably true, proven not only by the 
testimony of Parker, but out of the mouths of the com¬ 
plainants themselves, it follows that they can recover, if at 
all, only upon one or the other of two theories, namely: 

I. That, as to the complainants Lansburgh and Prince, 
such a relation existed between Parker and Bieber, and, as 
to the Hills interest, such a relation existed between Parker 
and Beardsley, as to make Parker liable for their acts; or 

II. That Parker misled other shareholders into becoming 
subscribers, and that he thereby became legally liable to 
the complainants as well as to such other persons for any 
secret profits realized by him in the transaction. 

I. 

Have the complainants established such a relation be¬ 
tween Parker on the one hand, and Bieber, Beardsley, 
Sands, Norton, or Hannan, on the other, as to render him 
liable to the subscribers obtained by them, or any of them? 

The complainants have endeavored to establish such a 
relationship, upon the following claims: 

(a) That Parker received a commission of three per 
centum upon the profits of $300 per acre realized by the 
promoters upon the entire 183 acres which the tract com¬ 
prised, regardless of who obtained the subscribers. 

(b) That he was, himself, a promoter of the syndicate, 
together with Norton, Sands, Hannan and Beardsley. 

(a) 

The first of these contentions rests upon the fact that, 
when the transaction was closed, Parker received approxi- 



matelv $1,700 in cash, which is only about $53 more than 
a three per cent commission would have amounted to on 
a sale of the 183 acres at $300 per acre; and upon the 
testimony of Beardsley that he thinks Parker was to re¬ 
ceive a direct commission, not of three per cent, but of five 
or ten per cent before any division of the theoretical profit 
was made (159-160); that he thinks this commission was 
to be ten per cent, on account of office expenses, etc., the 
commission being only on the $300 per acre profit (160) ; 
and that he does not know whether Parker ever got this 
commission or not, but that it was mentioned (160-161). 

The customary brokerage or commission at the time was 
three per cent on city property, and five per cent on farm 
lands (244) such as that in controversy. 

\\ ith regard to the testimony of Beardsley upon this 
point, Hannan testifies that there was no such stipulation 
or discussion, but that, after the transaction had been 
consummated, he and Beardsley objected to the five per 
cent commission which was to be allowed Norton and 
Parker as Trustees when the tract should be sold; that it 
was then agreed between them that the sale should be 
at three per cent if made within one year, but should remain 
at five per cent as provided by the deed in trust if it did 
not occur until after that period, and he supposes Beardsley 
is confusing this discussion in the testimony given by him 
upon the subject of the commission (181-182). Parker 
testifies that no conversation was ever had about a com¬ 
mission of the sort referred to by Beardsley, and that the 
only conversation was about the Trustees’ commissions 
under the deed of trust (209). Beyer, the defendant’s 
confidential clerk and manager, called as a witness by the 
complainants, testifies that there was no commission of 
three per cent on any item whatever (92) ; that Parker 
secured subscriptions amounting to 6/24ths of the syndicate 


shares, which would represent 45.75 acres, the profit on 
which at $300 per acre would amount to $13,725 (101); 
and that he received $6,530.75 in cash and $7,194.25 in 
notes, making exactly $13,725, the amount to which he was 
entitled upon the acreage covered by the shares placed by 
him. (Rec., p. 101.) Out of the cash payment of $6,530.75 
which he was to have received, he advanced for Sands, at 
his request, $3,214.12, and he advanced, also, $1,666.68 on 
account of the l /48th share which he then agreed to take, 
but which subsequently was claimed by Sands for Gans, 
leaving the $1,700 of the cash payment which he actually 
received. (94-96.) Later, Sands repaid him the $3,214.- 
.12, and Gans reimbursed him for the amount which he 
had advanced for the Gans’ share. 

Not only is this charge based upon the entirely unsatis¬ 
factory testimony of Beardsley, “I think” Parker was to 
receive such a direct commission, but “do not want to be 
understood as saying this positively’’ (Rec., p. 160) con¬ 
tradicted unequivocally by Parker, Hannan and Beyer, but, 
in order to draw the inference of the three per cent com¬ 
mission on the $300 per acre profit upon 183 acres, counsel 
must first fix the commission rate arbitrarily at three per 
cent, complainants’ own evidence being that five per cent was 
the commission on this class of property, while his witness 
Beardsley places the supposed contract for it anywhere from 
five to ten per cent. When three per cent is thus arbi¬ 
trarily fixed, it fails to reach $1,700 by $53. A fanciful 
analogy, in contradiction of the testimony, and subject 
to such a discrepancy mathematically, cannot require 
further consideration, especially when the $1,700 tallies 
with mathematical exactness, to a cent, with the testimony 
and proofs for the defendant upon this point. 
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(b) 

This brings us to the remaining contention in the case, 
namely, that Parker was in point of fact a joint or co¬ 
promoter of the new syndicate with Sands, Bieber, Han¬ 
nan, Beardsley and Norton, and accordingly, as matter of 
law, liable to any shareholder misled, deceived or defrauded 
by any one of them. 

This question, as noted, presents a mixed inquiry of law 
and fact. It may promote clearness in examination of the 
voluminous testimony upon the question of fact, to consider 
first the question of law. 

THE LAW OF THE CASE. 

The contention of the complainants, as stated in the 
record was that Sands, Parker, Hannan and Beardsley were 
all engaged in a common project or purpose, and, therefore, 
that each was liable for the acts of the other. Parker, on 
the contrary, contends as a fact that he was not a promoter 
with the other parties named, but that he was merely the 
employe or agent of one of them, Hannan, to place six un¬ 
taken shares in the syndicate, neither sharing in the profits 
of the other parties nor dividing his compensation with 
them. This question of fact will be considered later; our 
immediate inquiry being whether, if all were promoters as 
the complainants claim, each would be liable for the fraud 
of the others, although he neither participated in it nor 
shared in the profit derived from it. 

In some of the authorities, and for certain purposes, 
syndicates are treated as partnerships, in which the pro¬ 
moters and members are all partners; in others they are 
declared to be tenancies in common, with the correspond¬ 
ing relationship between the parties, while according to 
some of the authorities a syndicate is a trust, the promoters 
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are trustees, and the shareholders the ccstuis quc trustent. 

While designated partners in some of the authorities, it 
will be found upon examination that they are so treated 
for particular purposes only, and that all the attributes of 
partnerships have never been held applicable to them. No 
authority holds, for example, that the death of one syndi¬ 
cate member dissolves the partnership, nor that one mem¬ 
ber can make contracts which shall be binding on all; nor, 
in the very particular now under consideration, has any au¬ 
thority been found holding that one promoter is liable for 
any fraudulent representation or act by another, in which 
he did not participate and in the secret profit resulting from 
which he did not share. Indeed, if the syndicates are to be 
regarded as partnerships in every sense of the term, then 
all of the syndicate members are partners, and each of them, 
the complainants included, are liable for the wrongful con¬ 
duct of any of the other syndicate members towards any of 
their number. 

In this jurisdiction the law is settled that such organiza¬ 
tions constitute, not partnerships, but tenancies in common. 
(Clark vs. Sid way, 142 U. S., 687; Starkweather vs. Dyer, 
30 App. D. C., 136, 149), and it is elsewhere declared that, 
while promoters of companies were formerly held to be 
partners, this is not now the generally accepted doctrine. 
(1 Lindley on Partnerships, 331; Homblower vs. Crandall, 
ct al., 7 Mo. App., 220-231, affirmed 78 Mo., 581.) To 
those who may be induced to become members of such a 
tenancy in common, the organizers sustain a fiduciary 
relationship, namely, that of trustees. (Dickerman vs. Trust 
Co., 176 U. S., 181-204; Densmore Oil Co. vs. Densmore, 
44 Pa., 33 ; Macey Co. vs. Macey, 143 Mich., 138, 152; Hol¬ 
lander vs. Simpson, 92 App. Div., 210) ; while a suit in 
equity to recover damages for injuries sustained by being 
misled and deceived by statements made to induce persons 
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to unite in the organization of a company “is precisely an¬ 
alogous to a common law action for deceit.” Peek vs. 
Gourney, L. R., 6, H. L., 377. 

With respect to the proof required in such an action, this 
court declares in Investment Co. vs. Garrett, 3 App. D. C., 
69, 79, “It will be necessary to show, beyond reasonable 
doubt, that the sale had been effected to the plaintiffs by 
the false and fraudulent representations of the defendant.” 
And this accords with the general rule that, in all cases 
based upon fraud, the fraud must be proved by clear and 
convincing evidence, and beyond a reasonable doubt. I^a- 
lone vs. U. S., 164 U. S., 255, 257; U. S. vs. Iron Silver 
Mining Co., 128 U. S., 673; U. S. vs. Clark, 200 U. S., 
601, 607-608; Maxwell Land Grant Cases, 121 U. S., 325; 
L. S. vs. Stimson, 197 U. S., 200, 204; Atlantic Delaine 
Co. vs. James, 94 U. S., 207; Farnsworth vs. Duffries, 142 
L. S., 43, 47; Barker vs. Railway Co., 65 Fed., 460; Rose 
vs. Railway Co., 12 Atl. (Pa.), 78; Wenston Co. vs. Pur¬ 
nell, 75 Md., 115, 118; Klauber vs. Wright, 52 Wise., 303, 
o 13-314; Strout vs. Lewis, 104 Me., 65; Cummins vs. 
Hurlburt, 92 Pa. St., 165. 

1 he question of law, therefore, even assuming that Par¬ 
ker was a co-promoter, resolves itself into this: Is one of 
several co-trustees liable to one set of the cestui que trustent, 
because of fraud perpetrated by another of them upon cer¬ 
tain others of the cestui que trustent, in which he did not 
participate, and in the secret profit resulting from which he 
did not share? 

Where the misconduct, breach of trust, or negligence of 
a trustee injures his cestui que trustent, he is liable there¬ 
for, whether he himself gains by his misbehavior or not; 
but his liability beyond what he actually receives exists 
only “in cases of very supine negligence or wilful fraud,” 
the finding of either of which facts is hardly justifiable un- 
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less clearly proven, especially after the lapse of a great 
length of time, “obscuring so much by its mists and obliter¬ 
ating so much by death.” Taylor vs. Behman, 5 How., 233, 
275. 


“Trustees are liable only for their own acts, and 
not for the acts of each other, in the absence of some 
agreement by which they have agreed to be bound for 
each other, or unless they have, by their own volun¬ 
tary co-operation or connivance, enabled some one or 
more of them to violate the trust” Coldren vs. Grant, 
16 App. D. C., 107, affirmed 181 U. S., 601. 

The same doctrine is declared by many authorities. 

Stowe vs. Bowen, 99 Mass., 194, 

County Court vs. Trustee, 93 Ky., 279, 

Hughes vs. Hall, 188 Mass., 510, 

Bruen vs. Gillett, 115 N. Y., 10, 

Trust Co. vs. Pendleton, 179 N. Y., 486, 493, 
Fessmyer’s Estate, 134 Pa., St., 67, 85, 

Graham’s Estate, 218 Pa. St., 244, 254. 

One who knows a fraud has been contrived, aids in its 
execution and shares in its proceeds, is chargeable with all 
of its consequences, and can be treated and sued as an origi¬ 
nal party. Lincoln vs. Claflin, 7 Wall., 132, 137. 

The question here, is whether mere co-trusteeship, or co- 
promotership, which is the same thing, creates such liability, 
as a matter of law, without any one of the three elements 
named—that is, without knowledge that the fraud is con¬ 
trived, without aiding its execution, and without sharing in 
the secret profit derived from it. As has already been 
shown, the defendant Parker took no part whatever in pro¬ 
curing the subscriptions of any one of the complainants 
and never heard of them in connection with the syndicate 
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until after the transaction had been consummated by the 
purchase of the land and the disbursement of the amount 
subscribed; he received no share of the profits derived from 
their subscription, and there is not a scintilla of evidence 
tending to show that, prior to the filing of the bill in this 
cause, some fifteen or more years after the transaction in 
question, he knew of any misrepresentation made to or 
fraud perpetrated upon any of them. 

In the analogous case of a creditor who has been de¬ 
frauded by misrepresentation of the real capital of a com¬ 
pany, he has his remedy in an action of tort against all'who 
participated in the fraud; but the wrong done to him does 
not entitle the other creditors to recover from the other 
parties in interest, who had taken no part in the fraud. 
Scoville vs. Thayer, 105 U. S., 143, 151. 

The right exists in favor of a particular class only, name¬ 
ly, those who are defrauded by the transaction. Mining 
Co. vs. Harris, 138 Fed., 321, 329-331. 

From the foregoing principles and authorities it follows 
that, if it be conceded that Sands, or Bieber acting for him, 
perpetrated a fraud upon the original complainants, or'that 
Beardsley perpetrated a fraud upon the intervening Hills’ 
interest, even if Parker, upon the evidence in the case, could 
be held to be a co-promoter with Sands and Beardsley, he 
would not be liable to complainants for the fraud so perpe¬ 
trated unless he knew of it, aided in it, and shared in the se¬ 
cret profit of which the complainants were thereby de¬ 
frauded. 

THE QUESTION OF FACT. 

Was Parker a co-promoter with the other parties, or 
with any of them? Did he know of the fraud, misrepresen¬ 
tation or concealment which the complainants claim was 
practiced upon them? Did he aid in the perpetration of 
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that fraud, or did he share in any profit thereby secretly or 
fraudulently extorted from the complainants? 

1 he evidence in the case is exceedingly diffuse, compli¬ 
cated by many details, and much that is wholly collateral. 
This brief must necessarily be restricted to the material 
facts of the testimony, but will omit no one of them which, 
at least in the opinion of counsel, is deemed material. 

As far back as April, 1891 (see Pearson Exhibit A, 
Rec., 81-82), a meeting of the old Marshall Brown Syndi¬ 
cate had been held, at which a sale at the price of $1,000 
per acre had been authorized, with the express statement in 
the resolution that such sale “could be made by any party or 
parties at present interested in the property,” and that 
it might be either “to a private individual, or to a syndi¬ 
cate.” 

Throughout the record, counsel for complainants insisted 
that Pearson’s Exhibit A, signed by a majority of the old 
members of the syndicate at least as early as the summer 
of 1891, reciting sale by Sands and others for the price of 
$1,000 per acre, and confirming and ratifying that sale, was 
not “an option possessed by Sands.” Whether that paper 
is, technically speaking, an option or not, the fact remains, 
without dispute, that the arrangement was considered and 
treated by all the parties in interest as an option (Rec., pp. 
102, 160, 179, 197-198, 211) and that Sands, upon 
the faith of it, in the spring and summer of 1891, had 
made considerable progress in forming a syndicate for this 
purpose. 

Exhibit A, it is true, recites that the sale was to be “at 
not less than $1,000 per acre”; but complainants’ witness 
Pearson testifies (78-79), that the proposition was to buy 
at a thousand dollars an acre, and that the syndicate agreed 
to it. As this witness recollected the matter, it is true, the 
proposition to purchase came from Parker; but in this he is 
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contradicted by all the other testimony on the subject, 
and by the Exhibit itself, which he signed (Rec., 81-82). 
The resolution further provided that any and all of the old 
syndicate members might take shares in the new syndicate 
(81-82). A meeting was called by the secretary to consider 
the proposition (79). The defendant Parker regarded and 
treated the matter as an option (197, 211). 

The witness Emmons, who was the secretary of the old 
syndicate, testified that an agreement had been reached for 
tlie sale of the property on the basis of one thousand dol¬ 
lars per acre (102) ; that, while he had no knowledge of the 
higher price the new syndicate was paying, under the re¬ 
syndicating system then in vogue the buyers were undoubt¬ 
edly paying more than the selling parties, whom the wit¬ 
ness represented, were getting; that he is satisfied that 
Pearson Exhibit “A” was in all probability drawn by him 
(103); that it was presumed, generally, that the organ¬ 
izers of syndicates were paid more than the actual price of 
the property, and that nobody objected unless the price was 
excessive (105); that he, Emmons, always thought until 
about the time this suit was brought that Sands was nego¬ 
tiating the purchase, and that the members of the new syndi¬ 
cate were brought in by him, an authorization to sell having 
been given him in April, 1891, (117); that he thinks the 

•neral impression was, and that the sellers knew, that the 
sale was being made to a syndicate (119), and that he 
knew the syndicators were paying more than the sellers 
got (119). 

In the summer of 1891, Sands reported that he had got¬ 
ten over half the shares taken (198). In the fall, he in¬ 
formed Parker that some of his subscribers had dropped 
out, naming them, and inquired whether Parker could get 
some one to fill up the syndicate for him; whereupon Par¬ 
ker, to whom Hannan, a Detroit real estate dealer, had pre- 
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viously intimated a desire to become interested in Washing¬ 
ton real estate, wrote the latter the letter of November 
26th (178, 198) bringing the matter to his notice. Han¬ 
nan came on in the following January, was introduced by 
Parker to Sands, and by the latter’s authority was given an 
option and exclusive right to fill all untaken shares on the 
$1,300 per acre basis, Sands paying Hannan at the rate of 
$300 per acre for the shares placed by Hannan (179, 181, 
198). Parker at this time was not interested with either 
Sands or Hannan, and had no interest in the transaction 
except to effect the sale for the old syndicate (181, 198). 
On February 4th, Hannan wrote Parker he had over $200,- 
000 subscribed, and expected to close in a few days 
(198). Had these subscriptions made good, there 
would have been an over-subscription, leaving nothing 
which Parker could have taken; thus corroborating his 
testimony that he was neither requested to become a sub¬ 
scriber or contemplated doing so, or being otherwise in¬ 
terested than as a trustee for and a member of the selling 
syndicate. 

About the first of March, a number of Hannan’s sub¬ 
scribers “were faltering;” he wrote Parker that, after work¬ 
ing so hard, he did not wish to have the thing fail, and that, 
if Parker could get some subscriptions, he, Hannan, would 
allow him the same commission upon them which he, Han¬ 
nan, was receiving (180, 181 199). Thereupon Parker 
obtained the subscriptions of J. Donald Cameron, John 
W. Morris, John H. Sweeney, and the two Whites, which 
latter parties secured that of Max Danziger, and no others; 
these subscriptions aggregating 6/24ths of the necessary 
shares, or 47.75 acres of the tract, his compensation for 
which, at $300 per acre, amounted to $13,725, and was rep¬ 
resented in the settlement by $6,535.75 in cash and a de¬ 
ferred purchase money note for $7,494.25. He had no com- 


mission, profit or interest of any kind, direct or indirect, in 
the acreage subscribed through Sands, Hannan, or any 
other source (92, 95-96, 98, 101, 181, 199), nor did Parker 
pay Bieber anything (99). 

1 he fact that the defendant Parker neither intended nor 
was expected to become a subscriber, and that his taking a 
l/48th share which appeared to be unsubscribed for at or 
near the close of the transaction was, as testified by him, 
simply because it then appeared to be untaken, is demon¬ 
strated by the subsequent history of that share, and is 
proved by the evidence on behalf of the complainants them¬ 
selves. Besides the corroboration of the defendant’s own 
testimony in that regard by Mr. Beyer (Rec., 94-95), 
Charles Cans produced Parker’s letter to him upon the sub¬ 
ject of that share (174), and further testified that Bieber 
procured his subscription, went with Gans to Parker to 
claim it, and obtained it only in consequence of Bieber’s per¬ 
suasion (174-5) ; that, in order to get the share, Parker had 
to be seen; that Parker was reluctant to give it up (175; 
see, also, Parker’s letter to Sands, 115-116), and that it 
was through Bieber’s influence that Gans got it (175). 

in closing the transaction, all the Michigan payments 
went in under the name of Norton, not showing who were 
the subscribers (88); and the same thing was true as to the 
moneys turned in by Sands (94) except that Parker and 
Emmons, trustees for the old syndicate, at Sands’ request, 
sent notices to Goodwin and Saunders, two of Sands’ sub¬ 
scribers, who thereupon sent their subscriptions by check 
to the order of Parker and Emmons, Trustees (94), these 
remittances going to Parker and Emmons’ account as trus¬ 
tees, on the ledger (99), but being deposited in bank to 
Parker’s account individually, there being then no trustees 
for the new syndicate (94). Parker and Emmons, it will 
be remembered, were trustees for the old syndicate only. 
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Later, Sands gave direction as to the persons who 
should receive certificates on account of the pay¬ 
ments made through him, while, as to the Michi¬ 
gan shareholders, the certificate book was forwarded by 
express to Norton, by whom the certificates which were 
due to the subscribers of Hannan, Beardsley and Norton 
,were to be retained and distributed and their receipts there¬ 
for obtained (116). Sands gave Beyer direction (96) to 
whom share certificates should be issued as his subscribers, 
but who these subscribers were Parker did not know until 
about a month after the transaction had been closed (199). 

Neither Parker nor his business manager Beyer had 
anything to do with the distribution of the profit between 
Sands, Hannan, Beardsley and Norton. The computation 
for the division was in the handwriting of Emmons, who 
testifies the data either was or must have been given him 
by Parker, which is denied by the latter; and it will be 
entirely evident from the reading of Emmons’ deposition 
that his testimony in this regard is a conclusion and not 
an act of memory (Eec., p. 249). Beardsley, who has been 
repeatedly referred to above, was a lawyer and promoter 
residing in Detroit, whom Hannan accidentally met in 
Washington in January, 1892, at the time the option from 
Sands to place the untaken shares was given, and to whom 
Hannan at or about that time gave the privilege of placing 
such shares as he could, at the same rate of compensation, 
namely, $300 per acre (1/9). Beardsley subsequently 
asked Hannan to allow Norton to share in commissions 
earned by Beardsley; Norton was subsequently designated 
by the western subscribers to handle their funds in the 
transaction (180), and Norton was also nominated as one 
of the trustees. Parker did not hear of himself being des¬ 
ignated as one of the trustees of the new syndicate until a 
few days before the transaction was closed (199-200, 263), 




the first intimation in that regard, in so far as he remem¬ 
bers, being the letter from Beardsley dated March 16th 
(268). 

No part of the foregoing testimony is disputed by the 
testimony of any witness. Under it, it seems clear, even at 
this long distance of time after the transaction, that Sands 
had, as far back as the year 1891, what all the parties in in¬ 
terest regarded and treated as an option to sell the land, at 
a price to the old syndicate of $1,000; that he had secured a 
considerable number of subscribers during that year and 
that, some of them withdrawing, Parker, who was inter¬ 
ested only in procuring a sale for the benefit of the old syn¬ 
dicate, brought Sands and Hannan together with a view to 
interesting the latter in filling the syndicate for Sands; 
that Hannan was thereupon given by Sands the right to 
fill all untaken subscriptions at $1,300 per acre, of which 
amount $300 per acre should be his compensation, and that 
he, in turn, allowed Beardsley, who subsequently associated 
Norton with himself in the matter, to place what subscrip¬ 
tions he could upon the same terms; that by the early part 
of February, they had secured more than enough subscrip¬ 
tions, added to those held by Sands, to complete the syndi¬ 
cate ; that, early in March, their lists were depleted by the 
withdrawal of some of Hannan’s subscribers, whereupon 
Hannan requested Parker to secure subscriptions for him, 
offering as compensation $300 per acre for any he might 
place, pursuant to which offer Parker placed six shares. It 
was further proved, and indeed is undisputed by any tes¬ 
timony, that Parker was to receive, and did receive, com¬ 
pensation only on the shares placed by him; that he never 
had any interest in any of the subscriptions obtained by 
Sands, Hannan, Beardsley or Norton, and that, with the 
exception of Goodwin and Sanders, he did not know the 
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names, even, of any of the subscribers other than his own 
until about a month after the land had been purchased and 
conveyed, the cash payments made, all deferred purchase 
money notes given, the whole distributed and the transac¬ 
tion closed. That, under such circumstances, he was in 
fact or in law a joint promotor or co-partner with the other 
parties, or liable for their frauds, if any, which he did not 
aid, the proceeds of which he did not share, and of which he 
had no knowledge, we submit is a wholly untenable propo¬ 
sition ; and if so, it only remains to consider the remaining 
contention, namely: 

II. 

That Parker misled other, non-complaining shareholders 
into becoming subscribers, and that he thereby became le¬ 
gally liable to complainants and to other persons for any 
secret profits realized by him in the transaction. 

This proposition, also, involves the inquiry of fact 
whether he did mislead any subscribers, though not the 
complainants, and the question of law whether, if so, he 
thereby became liable to the complainants, or to any others 
than the parties misled by him, for any profits realized by 

him from his alleged misconduct. 

The only persons whose subscriptions were obtained by 
him, according to any of the testimony, were ex-Senator 
Cameron, Tohn W. Morris, W iliam R. Bates, John H. 
Sweeney, the two Whites, and, through them, Danziger. 
The claim of the witness Bell that he interviewed Parker 
before subscribing, and was misled by him, is also to be con¬ 
sidered. 

Mr. Parker alleges in his answer, and testifies as a wit¬ 
ness (199), that he stated to each of the subscribers ob¬ 
tained by him the fact that he was realizing a profit in the 
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matter, and that, certainly to some of them, he stated spe¬ 
cifically that Sands held an option at $1,000 an acre and that 
\\ itness s profit was $300 upon each acre placed by him. 

Of the subscribers, Senator Cameron answers that he 
made the purchase without any idea that the parties so¬ 
liciting the subscriptions were making no profit, and that his 
impression is that the defendant Parker informed him at 
the time that he was making a profit. The defendants 
V\ hite (Rec., pp. 44-45), answer that the sale to them was 
negotiated by Parker ‘‘unaccompanied, however, by any 
representations on his part that we were purchasing on the 
same basis as the organizers of the syndicate, or on the 
‘ground floor,' or that we were to share the profits equally 
with the organizers as alleged in the bill. No such repre¬ 
sentations were made by the said Parker, nor were the 
interests purchased with any understanding upon our part 
that said Parker was acting in the matter without expecta¬ 
tion of a commission or profit." The defendant Bates, 
called by complainants as a witness, testified that his atten¬ 
tion was drawn to the syndicate by a request from Parker 
to be furnished with the address of Senator McMillan, to 
whom he desired to forward a prospectus of a land deal 
he wished to get into the Senator’s hands; that Bates for- 
warded the prospectus to McMillan, without comment, and 
received, in return, a note from McMillan advising Bates 
to take a 1 /24th interest, accompanied by an offer to back 
him financially in it if he needed assistance, whereupon he 
wired Parker that he would take a l/24th interest, his sub¬ 
scription being made by telegram (165); that he, Bates, 
bought on the information and judgment of McMillan, in 
whom he had great confidence; that, at his interview with 
Parker, he was not interested, did not expect to be, and 
the price was not discussed (165) ; that he neither inquired 
nor had any knowledge in regard to the promoters’ profit, 


but presumed, of course, that there would be one (165); 
that he does not remember whether Parker said that he 
was forming the syndicate, or that one was being formed 
(165), and that his memory, though indistinct, is that, 
when he met Parker afterwards, the latter told him that the 
price of the promoters was less than that which the sub¬ 
scribers paid (166). Danziger had died before the suit 
was brought, and Sweeney did not answer. Morris, did 
not answer, and was not called as a witness, as he might 
and doubtless would have been if his testimony would have 
aided complainants to rebut Parker’s testimony that dis¬ 
closure was made to him of Parker’s profit. 

The claim that Parker misled any of the subscribers rests 
upon the testimony of James M. Bell, John H. Sweeney and 
Alfred L. White, the latter testifying in contradiction of 
his answer and under circumstances presently to be con¬ 
sidered. 

The witness James M. Bell: 

This witness testified that Sands, with whom he had had 
some previous real estate transactions, spoke to witness 
about taking an interest in a syndicate composed of himself 
and Parker, stating that they had purchased the ground, 
paying $1,300 per acre, and that those who went in would 
get in on the same basis; that within a few days, he intro¬ 
duced witness to Parker, who gave the price at which they 
had purchased the property as $1,300 an acre, and said that 
the others would get in on the same basis; that they had 
an option on the property at that price (Rec., p. 146); 
neither Sands nor Parker indicated that they would make 
any profit by syndicating the property except by having an 
interest in it—witness being made to believe that they both 
retained interests in it, though Parker said nothing except 
as above stated. (Rec., p. 146.) Witness had no knowledge 
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of the less price paid for the property until several years 
after the syndicate was formed (Rec., p. 146-147), but 
learned knowledge of it nearly ten years ago at least, he 
thinks from Litchs (Rec., p. 147) ; it was from Luchs, ac¬ 
cording to his best recollection (Rec., p. 152). Witness 
had frequent interviews with Mr. Parker afterwards, tell¬ 
ing him the trustees ought to dispose of enough of the 
property to pay the mortgage, and that it was his duty as 
trustee to exert himself in that direction, to which he re¬ 
plied that he did not feel like exerting himself, and was 
getting too old to do any hustling (Rec., p. 147) ; witness 
asked him whether he knew anyone who would purchase 
witness’ interest, and he answered that he did not—that he 
had bought the interest of an old gentleman in the West for 
less money than witness offered to take (Rec., p. 147), who 
expected to cross the river in a little while and wanted his 
affairs in proper shape before he died (Rec., pp. 150-151); 
that, about the spring or summer of 1906, Parker said he 
had a client who would pay $1,500, and that the negotia¬ 
tions resulted in a sale at $1,600 (Rec., pp. 147-148), wit¬ 
ness having no absolute knowledge that Parker was the 
purchaser, as his letter stated that he had a “client” who 
would buy (Rec., 148), but witness felt morally certain 
Parker himself was the purchaser and concluded it was a 
“freeze-out game" (Rec.. 150-151). The price at which 
witness offered his share to Parker was $6,000 (Rec., p. 
147), which was the only price ever mentioned until after 
Parker had written from Maine that he had a client for 
the property, (Rec., p. 149) ; he has an indistinct recollec¬ 
tion that he offered to take $2,000 (Rec., p. 149), and does 
not remember whether the Maine letter did not refer to the 
prior offer to sell at $2,000 (Rec., p. 149). This transac¬ 
tion was much more recent than the one of 1892, and he 
does not know why his recollection was clearer about the 
earlier than the later transaction. (Rec., p. 149.) 
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Upon cross-examination, he states that he knew and had 
confidence in Sands, but thought it advisable to see and talk 
over the matter with Parker because he was a party of 
equal interest, before going into it (Rec., p. 148); but he 
cannot recollect whether he made his payment to both, or 
to Sands alone, nor why to Sands alone (Rec., p. 
152) ; the Maine letter offered $1,500, but witness’s 
recollection is distinct that he declined this, and Par¬ 
ker then increased to $1,600 (Rec., p. 150); does 
not recollect that Parker telegraphed the $1,600 offer 
before witness had answered the letter offering $1,500 
(Rec., p. 150), though identifies witness’s letter to Parker 
of September 13, showing this to be a fact (Rec., p. 150). 
Parker and Sands did not tell witness that they had equal 
interests, but he naturally inferred this (p. 146) ; identifies 
witness’s letter to Parker of February 28, 1906, urging sale 
of his interest, or of the property, containing no reference 
to the alleged misrepresentation, etc., etc. (Rec., p. 149) ; 
also other letters (Rec., p. 150) ; witness’s recollection does 
not enable him to say whether Parker and Sands said that 
they had purchased the tract or had an option on it (Rec., 
p. 152) ; supposes he knew, when he learned that he had 
been tricked into the purchase upon false representations, 
that Parker and Sands were liable for it, but took no steps 
to ascertain their financial responsibility and did nothing 
except “kick himself for being an infernal fool” for going 
into the syndicate (Rec., pp. 152-153). In his repeated 
requests to Parker and to his manager Beyer to dispose of 
witness’s interests, he said nothing to either of them about 
having been brought into the syndicate through misrepre¬ 
sentations (Rec., p. 153), although he had been informed 
of the purchase at a lower price, not as a matter of opinion, 
but as a fact, and had no doubt that it was correct. (Rec., 
p. 153.) 




In answer to this testimony, the defendant Parker testi¬ 
fies that with the exception of Goodwin and Sanders 
he did not know the names of the subscribers out¬ 
side of those obtained by himself; that his first recollection 
of Mr. Bell was sometime after the organization, when he 
called at Parker’s office, seeming peevish and sore that he 
was in the syndicate and wishing to sell his interest, at 
which time Parker told him that he had had nothing to do 
with getting him in and that he had better see Sands; that he 
called sometime afterwards, again stated his desire to sell, 
having, however, written several letters in the meantime, 
when Parker told him he had great faith in the investment 
and that he could not leave his children better assets, to 
which he replied that he had no children; that he wanted 
Parker to take his share, and would take about $2,000 for 
it; that he was never brought to the defendant’s office by 
Sands, that defendant never represented to him that he 
would go in on equal terms with the organizers, and that 
he did not pay to Parker his subscription or any part of it; 
that the latter made no recommendation to him to come in, 
and did not see him until after he had come in; that, when 
defendant reminded him that he had had nothing to do with 
getting him into the syndicate and that he had better see 
Sands, he made no reply, and simply indicated that he 
wanted to get out of the syndicate (Rec., p. 205) ; that at 
no one of the interviews did Bell claim that he had gone 
into the syndicate at Parker’s request, and that the latter 
never heard any such statement until he heard Bell’s testi¬ 
mony in this case, nor did he make any representation to 
defendant of knowledge upon his part that the property 
cost less than the syndicate owners were paying (Rec., p. 
205) ; that Senator Sanders, to whom Parker was well 
known, never stated to him, either directly or indirectly, 
that he knew anything about the property being purchased 
for a less price than was stated (Rec., p. 205); that the 
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conversation in regard to Parker’s “hustling” did not oc¬ 
cur; that the conversation about a purchase from an old 
gentleman in the West at less amount than Bell was asking 
for his share did not occur, nor did Parker have any knowl¬ 
edge of the ages of any of the Western people; that he 
wrote Bell offering him $1,500, and on the same day tele¬ 
graphed him an offer $100 greater before hearing from the 
first proposition, and that he did this because he got a better 
proposition from Col. Greene, the party who was proposing 
to take the share in a trade for some copper stock which he 
was selling to the defendant, and that the defendant sold 
Bell’s stock to Greene in that transaction at the same price 
which witness would have realized if he had sold the cop¬ 
per stock purchased by him at the time he acquired it (Rec., 
pp. 206-207) ; and that he first heard of Bell as a member 
of the syndicate when Sands submitted his list of subscrib¬ 
ers in May, 1892 (Rec., p. 207). 

The witness John H. Sweeney: 

Mr. Sweeney’s testimony is that he subscribed for a share 
in the syndicate on March 1, 1892, when he made a de¬ 
posit of $50 as “earnest,” shown by a pocket memorandum, 
from which he made entries in a book which he still poses- 
ses (Rec., p. 130) ; that Parker stated that he and some of 
his friends were organizing a syndicate to buy land, spoken 
of as the old country seat of Judge Chase, which could be 
purchased for $1,300 an acre, a fine thing, not easily han¬ 
dled by an individual because of the large capital required, 
and that Parker would endeavor to organize the syndicate, 
all coming in on an equal basis, and that Parker drove the 
witness out, or sent some one to do so, to show him the 
property (Rec., pp. 131-132): that he talked as if he ex¬ 
pected to be one of the trustees, and would be compensated 
for his services as a trustee, the $50 to be returned to 
Sweeney if the plan to organize did not succeed (Rec., p. 
133) ; that Parker would get a percentage for handling and 
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selling the property ultimately, from which he would get 
his compensation, and that all were going in on an equal 
basis, in proportion to their subscription; that it could be 
bought for $1,300, and he was not told it could be bought 
for $1,000 per acre (Rec., p. 136); that Parker assured 
Sweeney he would come in on equality with himself and his 
other friends (Rec., p. 136); and that on March 5, 1907, 
he received a letter from Parker stating that a party had 
been considering purchasing Sweeney's certificate if it could 
be bought at a low figure, and asking Sweeney to name the 
lowest cash price if he wanted to sell (Rec., p. 136), which 
letter witness did not answer, because he did not like an 
attempt by a trustee to get witness’s lowest cash price upon 
his share (Rec., p. 145)—although he had repeatedly writ¬ 
ten Parker before, expressing a desire to sell. (Rec., p. 140.) 

On cross-examination, it developed that, for about two 
months prior to the filing of this suit, complainants' counsel 
had been in correspondence with Sweeney, who had repre¬ 
sented to him that they were “satisfied a recovery for the 
shareholders can be had in a large amount; that the land 
had cost Parker and others less than a hundred thousand 
dollars, after which they had organized the syndicate of 
which Sweeney was a member on the basis of ,$238,000; 
that Parker had a l/24th interest, which cost him nothing; 
that lie and his associates had transferred the property to a 
“stool-pigeon figurehead,” had him mortgage it for $160,000 
and convey it to themselves subject to the mortgage," etc., 
etc. 

On July 26, 1907, complainants’ counsel enclosed a copy 
of Parker's answer to Sweeney, asking him to read it “in 
the light of the fact that Mr. Sands had no financial re¬ 
sponsibility and Parker is endeavoring to throw the bur¬ 
den on him and the Michigan people, some of whom com¬ 
plainants’ counsel already represent as complainants;” and 




on October 8, 1907, that it was their expectation that “their 
recovery would be the profit made by Parker, with com¬ 
pound interest,” and, later and admittedly incorrectly (140), 
that parties whom counsel believed represented Parker were 
endeavoring to buy out the Hills interest, which it was not 
unlikely was the first tentative step towards ending the liti¬ 
gation, by buying the syndicate interest of the complainants 
(Rec., pp. 138-140) all these letters being prior to their call¬ 
ing Sweeney as their witness, he coming from Iowa to 
Washington for the purpose. 

Bearing in mind that the witness was testifying to facts 
occurring seventeen years prior to the taking of his depo¬ 
sition, under the bias naturally created by the foregoing rep¬ 
resentations as to the imposition and fraud thus represented 
to have been practised upon him by Parker and under the 
lure held out to him that, in case of success, he would re¬ 
cover Parker’s profit with compound interest for the seven¬ 
teen years which intervened, and adding to this the view 
of his character afforded by the two facts: that, notwith¬ 
standing the inducements thus held out to him, he declined 
to intervene as a complainant and become liable to contri¬ 
bute to the compensation of counsel (Rec., pp. 138-141) 
and that he took advantage of the situation to make Parker 
an offer to sell his share “for cost, interest, taxes and other 
charges,” accompanied by the statement that he was “quite 
disposed to join as a party complainant, in an action, unless 
his interests were purchased at cost and interest” (Rec., pp. 
140, 141)—and it becomes quite evident, we submit, that 
little weight is to be attached to his testimony as to conver¬ 
sations of so remote a date, even independently of its proven 
inaccuracies and its contradiction both by the direct testi¬ 
mony of Parker and by the attending circumstances. 

“Witnesses whose memories are prodded by the 
eagerness of interested parties to elicit testimony fav- 
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orable to themselves are not usually to be depended 
upon for accurate information.” Barbed Wire Pat¬ 
ent, 143 U. S., p. 284. 

“Parties are extremely liable to misunderstand each 
other, and, in looking back upon the transaction in the 
light of subsequent developments, are prone to take the 
view most advantageous, to themselves—” 

Southern Development Co. vs. Sylva, 125 U. S., 255. 

See, also, The Barbed Wire Patent, 143 U. S., p. 
284, Pierce vs. Feagans, 39 Fed., p. 590; Miller 
vs. Cohen, 173 Pa. St., 494; Baldwin vs. Dunston, 
40 111., p. 196; Jenkins vs. Einstein, 3 Biss., 136; 
Johnson vs. Van Velsor, 43 Mich., 208, 217; 
Fisher vs. Porch, 10 N. J. Eq., 243, 255. 

On cross-examination, the witness testified that, if the 
Chase country home was not on the Marshall Brown tract, 
he could not account for the confusion of it in his mind 
(Rec., p. 143) ; that he knows Senator Cameron’s financial 
standing, and that Mr. Parker did not tell him it would 
take many persons like Mr. Cameron to make a $240,000 
purchase (Rec., p. 143) ; that he thinks Parker spoke of the 
Michigan parties as friends of his—won’t be positive, thinks 
some of them were, can’t say which of them, (Rec., pp. 
143) ; his conversations with Parker about the syndicate 
began in January or Februray. 1892, but thinks he had no 
conversation upon the subject after the first of March until 
the payment was called for (Rec., pp. 143-144) ; that he 
does not know whether he drove anywhere with Parker, 
but it seems to him that he had done so, and that if he ever 
drove with any representative of Parker, he can give no 
idea of the man (Rec., p. 144) ; that on May 23, 1907, 
after the correspondence with complainants’ counsel above 
noted, which so fully sets out the grounds of the suit, he 
wrote Parker that he had informed counsel, “/ had no per¬ 
sonal knou'ledge of the matters on which I understood the 
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proposed action to be based” (Rec., p. 140); and that he 
had been much disappointed in that the syndicate business 
had not turned out as profitably as he had anticipated (Rec., 
p. 145). He further testified that in subscribing, Parker had 
suggested that he should make a deposit of “earnest money,” 
as evidence of good faith, and that he did so, it being the 
custom here to make a deposit (Rec., pp. 141-142), and 
that his recollection is distinct that the payment was made 
prior to March 1 (Rec., p. 142). 

Mr. Parker testifies that he never took Sweeney, or sent 
him, to see the land, and that it is distant four or five miles 
from Judge Chase’s country seat (Rec., p. 208); that 
Sweeney neither subscribed for an interest on March 1, nor 
made a deposit as testified by him—the deposit was made, 
March 1, on some lots belonging to a Mr. Richmond of 
Philadelphia, who declined to confirm the sale, and Sweeney, 
learning of Richmond’s refusal, was told by Parker 
that Sands had had an option since 1891 on the Marshall 
Brown tract at a thousand dollars, that Hannan had 
taken an option to complete Sands’ subscriptions and 
had called on Parker to complete his own, and that 
the land had increased in value and was worth $1,300 
per acre, whereupon Sweeney took a 1/48 interest and 
the outstanding $50 deposit was credited to him in 
his payment therefor (Rec., pp. 207-208); that Parker 
told him of his own profit in the transaction, that 
he made no statement to the effect that every one was com¬ 
ing in on an equal basis, nor that witness would be compen¬ 
sated in his capacity of trustee (Rec., p. 208), nor that he 
would get his compensation in handling the property after¬ 
wards ; that Parker never heard of a broker selling land and 
getting his commission in the shape of a trusteeship under 
a deed of trust for services to be rendered by him as trustee, 
not as a broker (Rec., p. 208) ; that his request of Sweeney 
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to name the lowest price at which he would sell arose from 
Sweeney’s repeated requests to Parker to sell his interest, 
and the request from Greene, to whom Parker accordingly 
tried to sell it, that the latter would find out the cheapest 
price, the letter being written in Greene’s interest and Par¬ 
ker having had no interest whatever in the transaction 
(Rec., p. 208). He testified that he made no reply to 
Sweeney's letter stating that lie was disposed to join with 
complainants in the suit unless his certificate was purchased 
at cost and interest, because he regarded these letters as a 
species of blackmail (Rec., p. 208). He further denies that 
he ever suggested to Sweeney to make a deposit on the 
Marshall Rrown certificate, or that he would take $50 as 
a first payment and call for the balance when the organiza¬ 
tion was completed as testified by the latter, and he pro¬ 
duced his office books showing that the deposit was made, 
March 1, on the Columbia Heights lots (Rec., pp. 208- 
209). He never drove him anywhere, or sent him any¬ 
where, with any one. (Rec., p. 208.) 

The defendant’s office books show that the deposit was 
made on March 1, 1892, on lots 20, 21 and 22, P>lock 37, 
Columbia Heights. The testimony that the transaction 
failed because of the owner’s refusal to accept Sweeney’s 
offer, and that it was several days after this when Parker 
called his attention to his own employment to place sub¬ 
scriptions for Hannan, coincides with and corroborates the 
testimony that about the first of March Hannan notified 
Parker that his subscribers were faltering, and requested 
him to place shares for him. 

The witness, Alfred L. White: 

The first question in regard to the deposition of Mr. 
White is, whether it is to be regarded in the case at all, or 
is to be stricken out in accordance with the objection, 
motion and notice given at the time that it was taken. 



I lie facts are that, having in their testimony in chief at¬ 
tempted to prove by the witnesses Bell and Sweeney mis¬ 
representation and concealment by Parker as to the cost of 
the land, his own intention to take a share in the syndicate, 
his purpose to be a trustee, etc., and having rested, fol¬ 
lowed by the taking of the defendants’ testimony in the 
cause, the plaintiffs attempted, under objection on behalf 
ol the defendant Parker, and without applying to or ob¬ 
taining leave of the court to reopen their case for further 
testimony upon that point, to call White in rebuttal to 
prove the same character of alleged misrepresentation and 
concealment which they had attempted to do in chief by the 
witnesses Bell and Sweeney. 

The right thus to resume, or to cumulate in rebuttal 
the case in chief, is rested upon two grounds, namely: 

First, that Parker, in his cross-examination had stated 
that he had informed White of the thousand dollar per 
acre price and of the $300 profit, so that the calling of 
White, in denial, was strictly rebuttal; and, 

Secondly, that it is within the power of the court to 
allow them to reopen their case in rebuttal. 

The first of these propositions is denied by this court in 
Robinson vs. Parker, 11 D. C., App., 132. 

In the second place, while leave may be granted, in the 
discretion of the court, to permit the calling in rebuttal of 
a witness whose testimony should have been given in chief, 
it is to be applied for and obtained before the witness is 
called. Ockstadt vs. Bowles, 34 App. D. C., 58, and cita¬ 
tions. 

1 lie defendant stands upon his objection to the deposi¬ 
tion and insists that it be disregarded. See Opinion be¬ 
low, Rec.. 62. And see the even more aggravated case of 
the Dos Passos deposition, taken under like objection and 
notice to strike out, more than three months after the de- 


fendant's case was closed, without leave of the court, and 
with no pretense of any reason for the failure to take it in 
chief. Rec., 260-1. 

Not only is the law as above stated, but it is due to the 
defendant, in fairness, to have all the testimony in chief 
adduced before he is put upon his defense. It is inequi¬ 
table and unreasonable, that, after he has completed his tes¬ 
timony with respect to the case as made, the complainant 
should add to that case by affirmative testimony in chief, 
under the guise of rebuttal. The witness White stated 
that he would have been just as willing to testify at any 
stage of the case as he was at the time his testimony was 
taken. (Kec., pp. 248-249.) 

If, under the circumstances stated, the deposition shall 
be held by the court to be properly in the case, this witness 
testifies that he was told‘by Parker that the latter was to 
have an interest in the syndicate (Rec., p. 235); that lie 
told him nothing as to the relative basis upon which they 
were to come in; that he has no recollection of anything 
being said about a profit to Mr. Parker of $300 per acre— 
that his mind is vacant upon that subject (Rec., p. 235) ; that 
he had no knowledge that the sellers were receiving a thou¬ 
sand dollars and that the syndicate were paying $1,300 per 
acre (Rec., p. 235); that he did not know that Parker 
was a member of the selling syndicate and that he has no 
recollection that Parker told witness anything about an ad¬ 
verse interest (Rec., p. 236) ; he told witness he would be 
one of the trustees and probably Norton the other, though 
the witness may have gathered that from his letters; that 
he telegraphed witness the latter might have 2V 2 per cent on 
any stock he might sell; that he accordingly sold $10,000 
and took $10,000, and was allowed $500 in payment (Rec., 
p. 242) ; that he remembered no conversation by Parker 
that witness should come in on same basis as himself, ex- 
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cept that he would have an interest; that he has no recollec¬ 
tion that Parker stated he would make a profit through a 
difference in the buying and selling price, and that he had 
no knowledge that Parker had a $300 profit (Rec., p. 242); 
he introduced a number of letters from Parker to himself, 
beginning with March 26, set out at pages 238-239, in¬ 
cluding the telegram in question, which said nothing 
about a 2/ 2 per cent commission on stock to be sold, but 
offered $500 if White would take $20,000 (Rec., p. 239). 
The witness further testified that he did not remember 
hearing Sands’ name mentioned, or that they were not buy¬ 
ing direct from the owners but through intermediaries, or 
to whose order he made his checks, or what the conversa¬ 
tion was as to who would be interested with Parker and 
the Detroit people, though he would say that Norton rep¬ 
resented their interests (Rec., p. 239). 

The Parker letters state that the property was put in 24 
shares at $10,000 each; that he did not urge White to take 
any interest, but that it would be to his advantage; that 
some third person would take the title, make the mortgage 
and then deed the property over to the syndicate without 
personal liability to the shareholders beyond the liability to 
forfeit what each paid in if he failed to keep up his assess¬ 
ments; that, if White took anything, his check should be 
to the order of Parker and Emmons, trustees; that the trus¬ 
tees of the syndicate would be two, of whom Norton was 
one and that Parker had been asked to act for the eastern 
shareholders—this letter being under date of March 31. 

As contradicting Parker’s testimony that he himself had 
not intended to take any interest in the syndicate, his letter 
to White of April 2, 1892, is introduced, acknowledging 
receipt of the cash payment for the White and Danziger’s 
subscriptions, and stating that their interest would have the 
same protection as Cameron’s “and my own.’’ This letter. 



however, was written after White’s subscription had been 
made and the payment remitted, and was in reply to a let¬ 
ter of White's dated March 31, inquiring who would sign 
the notes, whether the certificate holders were personally re¬ 
sponsible, and what was the personal liability, if any; in 
addition to which, as Parker further testified on recall by 
the complainants in further so-called rebuttal, it may have 
been that the apparent omission to include the 1 /48th in¬ 
terest in the subscription had then been discovered and he 
had undertaken to assume that share, he being unable to 
remember, at this distance of time, exactly when the sup¬ 
posed 1 48th interest was discovered. (Rec., p. 271.) 

As above noted, this witness had answered the bill in 
this cause, stating, under oath, that the sale to him was ne¬ 
gotiated by Parker, “unaccompanied by any representations 
on his part that he would purchase on the same basis as the 
organizers of the syndicate, or on the ground floor, or 
that he would share the profits equally with the organizers, 
as alleged in the bill. No such representations were made 
by said Parker, nor were the interests purchased with any 
understanding upon our part that said Parker was acting in 
the matter without expectation of commission or profit.” 
This answer, sworn to by both the Whites, he testifies, was 
sworn to in New York and forwarded to Parker accom¬ 
panied by a letter written by the witness, “Will you please 
see that it is filed, and T trust that it is in such shape as 
will answer vour purposes, and that you will be successful 
in your suit” (Rec., p. 247). See Opinion, Rec., pp. 62-63. 

How this change of attitude was brought about is doubt¬ 
less explained by the testimony of the witness of an inter¬ 
view between himself and the complainants’ counsel, held 
just one week prior to the giving of his deposition. Asked 
to testify what statements had been made to him concerning 
the matter by counsel, the witness inquired, “Would there be 
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a libel suit?” (Rec., p. 240), and then proceeded to give 
the statements made to him by counsel, as follows: That 
Parker was a member and trustee of the selling syndicate, 
which had agreed to sell for $1,000; that Parker, by means 
of an intervening dummy or irresponsible person, had taken 
the option at $1,000 per acre and had himself sold it to 
witness’s syndicate at $1,300, making a profit for himself 
and liis associates of $300 per acre, and, in so doing, com¬ 
mitting a legal wrong against both the buyers and sellers; 
that the suit, as the witness understood it, was one for 
damages and that counsel were confident that the result 
would be for the benefit of the shareholders, including the 
witness (Rec., pp. 240-241). This was followed by a pro¬ 
fession of loyalty to Parker, as a friend, and the state¬ 
ment that, so far as he was concerned personally, he would 
rather not make money in that way; that he had known 
Parker for twenty-seven years, had had business with him 
all that time and that, with the exception of the charges 
of complainants’ counsel, he had never heard anything re- 
flecting upon Parker’s integrity and character, and nothing 
in witness’s experience and knowledge of him was in accord 
with the statements made by them (Rec., p. 241). 

What weight is to be attached to this profession of 
friendship and loyalty is illustrated bv an incident connected 
with the deposition. The witness had testified at page 241, 
as reported by the stenographer and according to the notes 
of counsel for defendant, “I have a very strong impres¬ 
sion, which amounts almost to a recollection, that Colonel 
Parker told me that he was to have an interest in the Mar¬ 
shall Brown syndicate.” Counsel for complainant’s de¬ 
sired, after the deposition had been written up, that 
it be suggested to the witness whether he had not 
used the word “conviction,” instead of “recollection,” and 
Parker’s counsel, in anticipation of and for the purpose of 



illustrating the witness’s readiness to make any change which 
would strengthen the case against the “friend” to whom he 
was thus “loyal,” made the stipulation to be found at page 
241 of the record, to the effect that the examiner might call 
the attention of the witness to the matter, whereupon, as 
anticipated, the witness promptly changed “recollection” to 
“conviction.” Even this, it is submitted, does not help the 
case very materially—for the reason that charges of fraud 
must be proven on the clearest, most convincing testimony, 
beyond a reasonable doubt according to the decisions of 
this court and of the Supreme Court, cited supra, which 
burden of proof is scarcely supported by “a very strong 
impression which amounts almost to a conviction.” See 
Opinion below, Rec., p. 63, citing Security Investment Co. 
vs. Garrett, 3 App. D. C., p. 79. And see the authorities 
supra, pp. 25-26. 

The witness attempted to reconcile the tendency of his 
testimony towards proving that he understood Parker was 
going into the syndicate on the same basis as himself with 
the sworn statement of his answer that there were no rep¬ 
resentations by Parker that they would purchase on the 
same basis as the organizers, or on the ground floor, or that 
he would share the profits equally with the organizers, on 
the ground that it never occurred to him to distinguish be¬ 
tween organizers and members of a syndicate, and that he 
thought he was one of the organizers (Rec., pp. 242, 243) 
—and this though his answer denies any representation by 
Parker that “we were purchasing on the same basis as or¬ 
ganizers.” He admits that he probably heard of Parker 
in connection with the trusteeship, through Parker’s letter 
of March 31, stating that he had been asked to act in that 
capacity (Rec., p. 242): that he thinks Parker did not tell 
him of the profit; if he had understood anything of that 
sort, his impression is very strong upon the point that he 
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would have told Danziger, and would not have kept back 
anything from him (Rec., pp. 242-243); that Parker told 
him he was to have an equal share in any profit above 
$1,300, and he fails to see how this differs from the state¬ 
ment that he was to have the same interest in the profit as 
every one else (Rec., pp. 242-243); that he does not re¬ 
member the name of the dummy spoken of by Merillat 
and Wolf, but that Lawrence Sands is “like it” (p. 244) ; 
that the name of Buckley was mentioned, but he can’t say 
that he was the dummy mentioned (Rec., p. 244). That 
he had no knowledge of any intermediary until complain¬ 
ant’s counsel informed witness that one Buckley occupied 
that position, at the same time he mentioned Lawrence 
Sands; that counsel’s statement was that the dummy was to 
hold the option from the selling syndicate to sell the prop¬ 
erty at a thousand dollars, which option from the selling 
syndicate he would turn over to the Marshall Brown Syn¬ 
dicate, and witness’s clear impression is that he was to resell 
to the latter at $1,300 per acre; that Lawrence Sands was 
mentioned, but witness does not understand how he came 
into the matter, or his relation to it, but that, as he under¬ 
stands it, the dummy was to hold the option from the sell¬ 
ing svndicate at a thousand dollars per acre. (Rec., p. 
247 .) 

As in the case of Sweeney, it is not, perhaps, surprising 
that the witness, after so long a period of time and with 
his mind envenomed by such an impression conveyed to it 
as to the frauds and impositions perpetrated upon him, 
and with his redress therefor as a result of the pending 
suit, should prove a willing one; and that, in such a frame 
of mind, his memory should be aided largely by his imagi¬ 
nation and resentment. It is wholly immaterial to deter¬ 
mine whether the highly colored and grossly misleading 
statements he undertakes to reproduce as having been made 



to him by complainants’ counsel, were in fact so made— 
counsel for defendant does not for a moment believe that 
his testimony in that regard is at all accurate or trust¬ 
worthy, and it is not material to consider that question 
except for a single consideration: If his memory so grave¬ 
ly and utterly distorts a conversation held only one week 
before he testified, leading him into indefensible state¬ 
ments, so unjust to them, what weight is to be given to his 
memory of conversations occurring seventeen years ago, 
and under circumstances far less likely to challenge his at¬ 
tention and fix themselves in his recollection? 

As stated, the defendant Parker was called by the com¬ 
plainants’ in their so-called rebuttal, for further cross-ex¬ 
amination, and testified that the employment of an interme¬ 
diary in the transaction, of which Mr. White professed in 
his deposition to have been ignorant, was explained to him 
in witness’s letter of March 31, 1892, contained at pp. 237- 
238 of the Record; that with respect to his alleged employ¬ 
ment of a dummy in connection with the purchase, to get 
the option for his benefit and by that means to become both 
buyer and seller, he had no interest in the holding of the 
option, that no one but Sands held it, and that Sands was 
not to any extent a dummy for witness (Rec., p. 273); 
and that, though himself a real estate dealer since 1882, 
White’s testimony ; s the first intimation to him that there 
was any difficulty in differentiating between the organizers 
of a syndicate and its members. IRec., p. 273.) Every 
other essential feature of the White deposition is contra¬ 
dicted by Parker’s testimony, as originally given. 

With respect to the so-called fraudulent use of Buckley 
as an intermediary, complainants’ witness Emmons testifies 
that Parker did not know Buckley j>ersonally, and that he 
was suggested by witness, in place of Simmons, the man 
originally intended to act in that capacity; that it is the gen- 
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eral custom to use unmarried men in transactions of this 
kind, and to do absolutely what was done in this case, be¬ 
cause well-known business men do not execute notes, give 
deeds of trust in transactions of this character, or desire 
to have mortgages appear of record against them (Com¬ 
plainants’ 1 estimony, Rec., p. 120)—thus corroborating 
Parker’s testimony in this regard in every particular, and 
the testimony of neither witness upon the point is in any 
manner opposed by any other evidence in the case. 

THE QUESTION OF LAW. 

The foregoing is the testimony relied upon to prove that 
Parker was guilty of misrepresentations, concealment and 
fraud, the only persons whom lie is alleged to have misled, 
being, as above noted, the three witnesses, Bell, Sweeney, 
and White. 

It is respectfully submitted that, even irrespective of 
the degree of proof required in cases of this character, the 
testimony as a whole, especially in view of the lapse of 
time, and the many clearly proven errors in the statements 
of each of the witnesses relied upon, the corroboration of 
Parker’s version of his connection with the matter by the 
testimony of Hannan, by the demonstrated fact that he 
neither expected nor was intended to be a shareholder in 
the enterprise as is shown by the history of the Gans’ cer¬ 
tificate, by his disclosure of his profit to Cameron and to 
Bates, by the failure of the complainants to attempt to 
rebut his testimony that he disclosed it to Morris, which 
could easily have been done had it been possible, the Rec¬ 
ord showing Morris to be a resident of the District of 
Columbia, and by the other circumstances of the case, 
already pointed out, that complainants have failed to prove 
beyond a reasonable doubt, as they are under the necessity 
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of doing, or by a fair preponderance of the testimony even, 
that Parker was guilty of misrepresentation, concealment j 

or fraud toward or against either of the three parties 
claimed. It remains to inquire, as a question of law, whether, 
even if that claim were established as a matter of fact, the 
complainants would be entitled to relief against him. 

The complainants, it will be recalled, are four in num¬ 
ber, of whom Lansburgh and Prince testified, in terms, that 
their subscriptions were obtained by Bieber, upon whose rep¬ 
resentations alone they relied, and that they had no com¬ 
munication with Parker until many years afterwards. No 
attempt is made to connect Parker with Bieber, or to con¬ 
tradict his testimony that he had had no transactions and 
not even a speaking acquaintance with him; and there is 
no offer of proof in the case that any part of the subscrip¬ 
tions of any of the complainants went to Parker. No tes¬ 
timony at all is shown as to the person by whom, nor the 
circumstances under which, the Luchs’ subscription was 
made; though it is apparent that Parker did not obtain it, 
nor share in any profit derived from it. It is equally ap¬ 
parent that the Hills shares were obtained, whether directly 
or indirectly, through Beardsley, Parker having no connec¬ 
tion whatever with that subscription, nor sharing in any 
profit realized upon it; and it is further uncontradicted upon 
the record that, in so far as Parker understood the matter, 
he had reason to suppose all these subscriptions had been 
obtained before he was employed to do anything whatever 
in the matter of securing subscriptions. How, then, is he 
liable to them? 

With respect to the other members of the syndicate, all 
are made parties, and the bill is filed on behalf of all who 
would unite with the complainants in it. None have inter¬ 
vened except the Hills representatives; while, of the only 
parties who have answered, the defendants Cameron, Mick- 



elhaus, the Cananea Realty Company, Sol Haas and James 
B. McCreary, all of whom except Cameron and the Realty 
Company acquired their shares by subsequent purchase, in 
the market, answer that their purchases were made with¬ 
out any representation by Parker that he was selling with¬ 
out profit, or that they were being admitted on the “ground 
floor;” the defendant Washington answers that Parker 
was in no way connected with the share purchased by her; 
the defendant Cameron answers that his recollection is 
Parker told him lie was making a profit; the defendant 
Stanley, that he purchased through Beardsley, without com¬ 
munication with any one else, all these defendants declaring 
themselves satisfied with the ability and desirability of Mr. 
Parker as trustee, and requesting his retention in that ca¬ 
pacity for the syndicate. 

The only remaining answering defendants are Mary E 
Wright, claiming under her deceased husband, Milo B. 
Wright, who was not a Parker subscriber, and who an¬ 
swers that she is without knowledge, information or belief 
in regard to the allegation of the bill; and the executors of 
the late George G. Vest, who purchased a share from Par¬ 
ker some years after the syndicate had been formed and 
who, in like manner, state that they are without knowledge 
or information concerning the allegations contained in the 
bill. 

With respect to Bell, one of the alleged misled subscrib¬ 
ers, he claims to have known of the misrepresentation within 
a year or two after his purchase, and, if there were no other 
defense, he would be barred by laches; besides which cir¬ 
cumstance he is no longer a shareholder, a party to the suit, 
or an applicant for relief. Sweeney, in like manner, has 
not accepted the invitation of complainants to join with 
them in their suit, has not answered the bill, nor in any 
manner sought relief; while White, denying in his answer 



that there was any misrepresentation or fraud upon the part 
of Parker, although now testifying to the contrary under 
the circumstances stated, avers that he does not want money 
made in that way, and seeks no relief. 

But if each and all of these alleged misled parties were 
in fact defrauded, and were parties, upon what legal ground 
are the complainants entitled to ask of the court relief 
against the alleged defrauding defendant for themselves, 
all of them admitting they were neither misled by him, nor 
had any communication with him until twelve years after 
the syndicate was formed? If Parker misled and defrauded 
Bell, Sweeney or White, to their loss and his profit, it is 
they, and not the complainants, who are entitled to have 
that loss made good to them, and the wrong redressed. Fer¬ 
guson vs. Bateman, 1 App. D. C., 279; Mann vs. Butler, 2 
Barb. Ch., 362; Abels vs. McKeen, 18 N. J. Eq., 462. 

Even had this bill been brought by the complainants as 
stockholders of a corporation, in the name and for the bene¬ 
fit of such corporation, to which case it is sought to liken the 
bill as nearly as possible, no relief could be had against 
either of the defendants Paul or Parker. 

The only persons who can maintain such a bill, on behalf 
of a corporation even, are those who have sustained sub¬ 
stantial injury from the acts complained of. Albers vs. 
Merchant Exchange, et al., 45 Mo. App. 206; Bank vs. In¬ 
surance Co., 97 Mo. 38; Fletcher, et al., vs. Circuit Judge, 
136 Mich. 511; Colby vs. Equitable Trust Co. et al., 134 
App. Div. 262. 

And recovery can be had only of those persons who made, 
to the party undertaking to bring such suit, the misrepre¬ 
sentations which occasioned the injury complained of. Car¬ 
gill vs. Bower, L. R. 10 Ch. Div. 502; MacGinnis vs. Bos¬ 
ton etc. Co. et al., 29 Montana, 428, 457; Turner vs. Mark¬ 
ham et al., 166 Cal. 562, 575-576; Wakeman vs. Daley, 51 
N. Y. 27; Arthur vs. Griswold et al., 55 ib. 400; Lyon et al., 
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vs. James et al., 97 App. Div., 385; Capel vs. Sims, 57 L. J. 
Ch. 713, cited by the appellants at page 67; p. 80, post. 

Thus, in Cargill vs. Bovver, L. R. 10 Ch. D. 502, it is held 
that the director of a company is not liable for a fraud, such 
as the issuing of a fraudulent prospectus, by his co-directors 
or by any other agent of the company, unless he has either 
expressly authorized or tacitly permitted its commission. 

“It is not every act of the corporation, though un¬ 
lawful, that will give the minority stockholders therein 
a right of action against it. So far as he is not in¬ 
juriously affected, directly or indirectly, he has no 
ground to complain, and, until it makes such connec¬ 
tion or pursues such a course as to make it amenable 
to the law, he cannot be heard to question its actions.” 
MacGinnis vs. Boston etc. Co. et al., 29 Montana, 428, 
457. 

In Turner vs. Markham et al., 155 Cal., 562, 575-576, an 
action by a stockholder for the benefit of the corporation 
against officers of the corporation to recover moneys alleged 
to have been misappropriated and the value of stock alleged 
to have been wrongfully issued, judgment against the de¬ 
fendants was reversed, the court saying; “It is found, as 
above adverted to, that Markham and Coffin represented to 
certain of the stockholders that they were selling corpora¬ 
tion stock or treasury stock, and these representations, it is 
urged by respondent, showed that the defendants were then 
engaged in committing a gross, actual, and intentional 
fraud, or that they then considered that the stock which 
they were selling belonged to the corporation. It is stated, 
also, in this connection, that these representations so found 
to have been made worked an estoppel against the defend¬ 
ants from here denying that the stock was in fact the stock 
of the corporation. Precisely here, we think, the error of 
the trial court crept in. There seems to have been a con- 



founding of the injury which may thus have resulted to the 
individual stockholder who purchased upon the faith of the 
representation, with the injury to the corporation, as well 
as the raising of an estoppel by the declarations of the party 
to one person, not in favor of that person, but in favor of 
another to whom the declarations were not made, nor even 
knowledge of them conveyed. Thus if A, upon the street, 
sells to B his own stock, under a representation to B that 
it is treasury stock, the corporation is not injured, nor is 
A estopped in an action bv the corporation from asserting 
that the stock was his own. B, to whom the representa¬ 
tions were made, may have suffered by them, may have his 
cause of action for redress, and may insist upon an estoppel 
against A, but that estoppel only runs for his benefit and to 
prevent A from taking an advantage of the wrong which 
he has perpetrated, not upon the corporation, but upon B. 
And so, whatever may have been the representations of 
Markham and Coffin as to the treasury stock, only those 
who purchased in reliance upon such representations can 
be heard to complain.” 

In Wakeman vs. Dalev, 51 N. Y., 27, it is held that a di¬ 
rector of a corporation is not liable in an action for fraud¬ 
ulent statements and reports as to its financial condition 
unless he participated in the fraud, with knowledge that the 
statements and representations were fraudulent, and unless 
the plaintiff, also, relied upon the alleged fraudulent repre¬ 
sentations. 

In Lyon vs. James et al., 97 App. Div., 385, a suit in 
equity by a shareholder of a savings and loan association 
against the directors, charging the defendants with having 
practiced intentional fraud and deceit in the management 
of the company, for the purpose, which was accomplished, 
of defrauding the plaintiff by inducing her to become and 
remain a stockholder, the relief demanded was that the de¬ 
fendants repay to the plaintiff the money invested by her, 
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with interest, irrespective of the value of the stock or of the 
actual damages sustained by her, and the court found that 
actual and intentional fraud had been practiced, but that 
this was done by only one of the defendants, who was the 
active manager of the association, and it accordingly dis¬ 
missed the complaint as against all of the other defendants. 

It would neither be practicable nor proper to protract this 
already lengthy brief by a detailed examination of the 
voluminous brief filed on behalf of the complainants. Re¬ 
ply must be limited to consideration of its principal features, 
not already fully discussed above. 

THE OPPOSING BRIEF, ON ITS FACTS. 

While the date of purchase by the original syndicate is, 
probably, not of great importance, it is to be noted that the 
brief inaccurately states, at page 6, that the property was 
purchased in May, 1886, by a syndicate for which Parker 
and Emmons were trustees, Clarence B. Rheem transferring 
title by a deed in trust to Parker and Emmons as trustees 
on May 24, 1886 (Rec., p. 77). This was a conveyance 
made for the purpose of substituting Parker in the place of 
Warner as trustee when Warner retired, as testified by Par¬ 
ker. At page 7 it is stated that at and after the date of 
April, 1891, meeting, attempts were made to sell the prop¬ 
erty by getting up a new syndicate; that in the earlier at¬ 
tempts Sands appeared to be prominent but unsuccessful, 
and that, later, Parker took up the work, and, “building 
partly on the foundation Sands had laid, succeeded, with 
the aid of the defendants Sands, Hannan and Norton and 
others, including Beardsley and Bieber, in re-syndicating 
the property, at a price of $1,300 per acre.” The evidence 
conclusively establishes, on the contrary, that Parker at no 
time took up the work of re-syndicating, but that he merely 
aided Hannan, at his recpiest, by obtaining some new sub- 




scribers in completing the subscriptions which he had un¬ 
dertaken to procure, and after Hannan and his associates 
had secured subscriptions more than sufficient to complete 
the syndicate, without Parker's aid or participation of any 
kind, had not some of them dropped out. 

At page 8, the brief asserts that, “according to some of 
the testimony," Parker was to have a deduction from pro¬ 
moters' profits to cover office expenses. The entire record 
upon this point is the following: At page 160, Beardsley, 
having testified “I think" Parker was to receive a direct 
commission, but that he did “not want to be understood as 
saying this positively,” added that he meant “a commission 
on our commission of $300 per acre,” and that this inter¬ 
view was at Parker's office, between Parker, Hannan, Sands 
and himself, and took place “seventeen years ago.” Sands 
did not testify. Parker and Hannan both unqualifiedly con¬ 
tradict Beardsley in this particular, Hannan testifying as 
stated supra at page 22 that Beardsley must have con¬ 
fused the discussion as to the commissions the trustees were 
to receive upon a resale of the property under the deed in 
trust to them. See also pp. 67-9, post. 

Again, on page 8, it is said that, as early at least as No¬ 
vember, 1891, Parker “interested” Hannan in obtaining 
subscribers to the syndicate, referring to page 106 of the 
record. The reference shows that on November 20, 1891, 
Parker wrote to Hannan a letter in which he said he “would 
be glad to have you and your friends interested;” while 
Hannan testifies, at page 179, that he had not been interested 
as late as January, 1892, when he came to Washington, 
and, at page 190, that he came here at that time for the pur¬ 
pose of looking into the whole proposition and determining 
whether he would become interested and begin to solicit 
subscribers, which he started to do immediately upon his 
return home. 

At pages 8-9, it is said: “The mode adopted, in large 
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part, was the usual one of having copies of a prospectus or 
subscription list to which subscribers placed their names, 
and that Parker and Beyer swore they did not have any 
and had no recollection of ever seeing one.” Throughout 
the brief it is repeatedly charged that Parker or his office 
issued subscription lists, both Parker and Beyer, testifying 
without contradiction, that neither of them had ever seen 
such a paper. It is quite evident from all the testimony, 
and especially that of Dos Passos who produced a paper thus 
referred to, that the term subscription paper was applied to 
a mere prospectus, which the undisputed testimony shows 
was gotten up, not by Parker, but by Sands. The state¬ 
ment that the mode adopted was that of a prospectus or 
subscription list to which subscribers placed their names, 
though immaterial as upon the question of the existence or 
non-existence of a right of action in the case, is wholly un¬ 
supported by the record. 

Bates having testified that Parker asked him to get a 
prospectus into Senator McMillan's hands, and that he 
“should judge” Parker's purpose was to interest the Sena¬ 
tor, the brief, at p. 10 converts this testimony into an alle¬ 
gation that Bates testified he “thought Parker said he 
was forming a syndicate, and proposed to interest the Sena¬ 
tor,” no semblance of any statement to that effect appearing 
in the record. 

So Hannan’s testimony, at page 181, that Parker had 
nothing to do with any subscription list to witness’s knowl¬ 
edge, and that the subscription papers were just a small 
description of the tract, where and what it was, with refer¬ 
ence to property that had been sold in the neighborhood, and 
the price, which paper Sands, according to his recollection, 
had prepared while “we were here in Washington,” and that 
he did not know whether it was done at Sands’ or Parker’s 
office or elsewhere—is the nearest approach to any basis to 
be found in the record for the statement of the brief, at page 




11, that Hannan testified there were two subscription lists in 
Detroit, prepared, he thought, in Parker’s office, but whether 
by Parker or Sands he did not know. 

At page 33, the brief represents Parker as stating that 
he had no idea what Hannan's letter meant in saying he 
wanted something he and witness especially would be on 
the ground floor in, and that he, Parker, was not responsible 
for Hannan’s remarks; but it fails to direct attention to the 
fact that Parker specifically stated, in this connection, “that 
does not refer to this property at all though, or anything 
that was in existence, so far as my knowledge went. It was 
entirely in the air;” and it likewise omits to direct attention 
to the fact that, though Hannan himself took the stand, he 
was not questioned on this line. 

The witness Alfred L. White, at page 33, is represented 
as testifying that Parker said he was to have an interest in 
the syndicate himself, and that the witness had no knozdedge 
that the sellers were receiving only $1,000 an acre and that 
there was a profit of $300 per acre to Parker on each share 
he obtained. What the witness really testified was, that 
he was in Washington in the spring of 1892, called on Par¬ 
ker on other business, then learned that Parker had a chance 
in the Marshall Brown syndicate for witness, who became 
interested in the matter, tried to place some of the shares 
in New York, and did not remember anything else; that 
Parker told him he was to have an interest in the syndicate, 
and that the witness had no recollection of anything being 
said to the effect that there was a profit of $300 an acre for 
Parker,—“my mind is vacant on that subject;” that he had 
no knowledge that the sellers were receiving only $1,000 
per acre while the syndicate was paying $1,300, and no 
recollection of anything being said by Parker with reference 
to the fact that he had an interest adverse to the witness 
as a prospective member of the buying syndicate. (Rec., 
pp. 235-236.) 
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At page 39, it is said that Emmons claimed his name was 
| signed by Parker to the call to the subscribers for payments, 

without his knowledge; omitting the further statement of 
Emmons that he and Parker were in the habit of signing 
each other’s names to formal notices, and that he would 
doubtless have consented to the use of his name, if asked;— 
this, in addition to Parker’s statement that Emmon’s name 
was signed with his express consent. 

At page 42, Emmons, co-trustee with Parker for the old 
syndicate, is stated to have testified that Parker was the 
managing trustee and witness more of a secretary and 
keeper of accounts, carrying out instructions as he got 
them from Parker; but the brief omits (Rec., p. 102) Em¬ 
mons’ statement, “in this, however, I do not in any way 
want to impugn the methods, ideas or instructions that were 
given me by Mr. Parker. I carried them out, as I thought 
they were proper at the time.” 

At page 43, it is said that Pearson testified that the propo¬ 
sition to purchase had been made at a meeting called to 
consider a proposition from Parker; that Parker, as an in¬ 
dividual, made the proposition, not as trustee, but the wit¬ 
ness could not recall the details, and at the time did not 
know that the new syndicate was paying more than the old 
one was receiving; and that he would not have been willing 
so to sell. The witness further testified that both he re¬ 
membered and that he did not remember that there was a 
proposition passed at that meeting that the syndicate would 
sell at $1,000 per acre and that any member might negotiate 
the sale and make what profit he pleased; then that he had 
no recollection of this, but it may have occurred, and that 
“he was glad to get out of it, and was satisfied.” (Rec., 
p. 80.) 

At page 43, the brief states that A. A. Thomas testified 
he did not know the new syndicate was paying more 
than the old one was receiving, and would not have been 
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willing so to sell. The testimony actually given by this 
witness was that his memory “was hazy about the whole 
transactionthat as he recalled it, they had held the prop¬ 
erty for a good period of time when Paul told him he 
understood a new syndicate was formed which would take 
over their individual interests, and Paul stated the price, 
whereupon witness said he was willing to sell at that price; 
that he had no knowledge the new syndicate was paying a 
higher price and never had learned such was the fact, nor 
did he recall any option that he had given either to Sands 
or to Parker, and “it seems the only transaction he had is 
what he has stated" (Kec., p. 82). ITe thereupon identified 
his signature to what was referred to as the Sands option, 
and testified that, while his memory is decidedly hazy, he 
thought he must have taken the paper on the strength of 
the signatures ahead of him; that he is a lawyer, has been 
an active business man for years, generally knows what he 
is signing, was decidedly more familiar with the transaction 
when he signed it than he is now, and has no reason to 
doubt that the paper correctly recites the action of the 
meeting of April 14, 1891 ; that he sold his interest for what 
he got and was satisfied with it, and from his experience he 
should have supposed, and supposes now, that when people 
went into a syndicate they expected to make a profit. (Rec., 
pp. 83-84.) 

With respect to the statement at page 44, that Ander¬ 
son, Jones and Raub were tired, and Parker proceeded to 
buy in their shares at a low price, see pp. 5-7, supra. 

At page 47, the brief represents Parker as having in¬ 
sisted that the option paper had been signed in 1891 by a 
majority, notwithstanding its contents and some of its sig¬ 
natures; Parker’s testimony being, at page 211, “I did not 
state the paper was signed by anyone in 1891. If that is 
so, I would like to correct it. I have no knowledge of the 
fact;” and further: “I do not understand that there was any 
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agreement to sell in 1891, by anybody. Sands had the right 
| to sell, but that does not carry that he did sell in 1891.” 

At page 48, the brief states that Sands and Paul were 
active in obtaining signatures to the agreement to sell, re¬ 
ferring to page 237 of the record. Neither at this point, 
nor elsewhere, will justification be found for this assertion. 

At page 49, it is asserted that at the time of settlement, 
the Michigan people brought with them two subscription 
lists, and that the names of the subscribers procured by Bie- 
ber were on a list of subscribers sent to Norton by Parker 
on April 21, 1892, the letter saying: “I enclose a list of 
subscribers.” The record affords no foundation for the 
statement that any subscription lists were ever brought to 
Washington by the Michigan people, either at the time of 
settlement or at any other time; nor for the further asser¬ 
tion, of the same page, that the names of the subscribers pro¬ 
cured by Bieber were in the list sent to Norton by Parker 
on April 21, 1892. The record clearly discloses the 
fact to be that the list referred to in this letter contained the 
names of subscribers procured by Parker himself, and sim¬ 
ply grouped together the Michigan subscribers and those of 
Sands (88, 94). 

At page 50, the brief says that Parker had notes aggre¬ 
gating $160,000 prepared by his clerk, Beyer. This asser¬ 
tion, also, is without justification. The notes were pre¬ 
pared by Beyer, it is true, but there is no scintilla of evi¬ 
dence that Parker caused them to be prepared. On the 
contrary, the only direct testimony on the subject is that 
of Beyer, who at page 259, says he prepared them from 
directions given him by Emmons, and that he had no recol¬ 
lection of Parker having instructed him to draw these or 
any other notes. 

The appellants appear indeed to be driven to extremes 
when they contend, as at pages 53-54, that Beyer testified 
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Parker received a commission of three per cent on the al¬ 
leged promoters’ profits, in addition to his own share in 
such profits. This contention is sought to be drawn from 
the testimony of Beyer, who, not “at subsequent sessions,” 
as the brief states, but at the very session, and at the same 
point in that session to which the brief refers, testified speci¬ 
fically that the sum of $1,649.95 retained by Parker 
was part of his commission (Rec., p. 90); and when 
asked “Do you understand then that Mr. Parker charged 
a commission or made a charge against the $300 
per acre, as to those shares or subscriptions received through 
Lawrence Sands, or John D. Norton as agent for the Mich¬ 
igan parties?” replied, categorically, “No, sir.” (Rec., 91.) 
When asked the further question “Did not this $1,700 as 
a matter of fact represent a charge or commission that was 
made for selling the property at $1,300 per acre, that 
amount being a special commission that was charged on 
the difference between $1,000 an acre and $1,300?” Beyer 
answered, “No; as I said, that is part of the commission that 
Mr. Parker or profit that Mr. Parker made through the 
subscribers that he got,—that is not any separate commis¬ 
sion.” And to the further question, “Do I understand that, 
for the subscribers Mr. Parker interested, he charged a com¬ 
mission in addition to the $300 an acre?” Beyer replied, “O, 
no, certainly not.” (Rec., p. 92.) Again, at page 95: “Is 
it not a fact that Mr. Parker charged a commission of three 
per cent on the difference between $1,000 an acre and $1,300 
an acre, and that he charged this three per cent on the gross 
difference?” “A. The only commission in the transaction 
at all was a commission Emmons and Parker received on 
the sale of the old syndicate. This is absolutely the only 
commission that entered into the transaction. “Q. Did not 
Mr. Parker retain this three per cent of the difference be¬ 
tween $1,000 and $1,300 per acre before making an account¬ 
ing with the other organizers of the syndicate?” “A. No, 
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sir.” “Q. I will ask you, to vary the form of question, 
whether or not the $1,700 retained did not, as a matter of 
fact, represent a charge made by Mr. Parker over and 
above the $300 per acre which he claimed as to those sub¬ 
scribers who had been interested by him?” “A. No, sir; I 
think I have stated that that is part of the commission or 
profit that came to Mr. Parker through his subscribers.” 
(Rec., pp. 95-96.) The same witness was further ques¬ 
tioned as follows: “I find that three per cent upon the differ¬ 
ence between $1,000 and $1,300 per acre makes very nearly 
$1,650. I would like you to state whether or not your 
statement that that was Mr. Parker’s commission on the 
difference between the $1,000 and $1,300 is not really ac¬ 
counted for by the fact that Parker did charge up a broker¬ 
age commission on the difference between the price that was 
paid in the first instance and the price that was paid in the 
last instance?” “A. That $1,600, Mr. Merrillat, is part of 
the $6,530.75 which I explained a moment ago. I stated 
definitely the other day, and I will repeat it today, there was 
no commission of 3 per cent on any item whatever. Abso¬ 
lutely the only cash commission which he got was the 
$6,530.75, and the commission as trustee in the old Mar¬ 
shall Brown syndicate. There was no commission of three 
per cent on anything. That which you have on your mind 
and which you speak of so repeatedly is part of this $6,530.- 
75.” “O. Was there not, as a matter of fact, charged up a 
commission on the difference between $1,000 an acre and 
$1,300 an acre? “A. No, sir. I cannot make myself any 
more explicit than what I have.” (Rec., pp. 98-99.) And 
see supra , p. 21 ct scq. 

So far, then, from the record being in doubt on this 
point as alleged at page 54 of the brief, it is made entirely 
clear by the testimony of Beyer, besides that of Parker and 
Hannan, both of whom specifically deny that there was any- 
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thing of the sort in the transaction, as, also, by the figures 
of the transaction as shown at pp. 22-3, supra. 

The foregoing are, simply, illustrations of the no doubt 
inadvertent but none the less unfortunate inaccuracies of 
statement to be found throughout the brief for appellants, 
the specification of each of which inaccuracies would extend 
this brief to too great length. 

THE OPPOSING BRIEF, AS TO THE LAW OF 

THE CASE. 

As possibly rendering more succinct and readily compre¬ 
hended the principles governing this case than if compli¬ 
cated here, with an analysis and discussion seriatim of the 
authorities cited on behalf of the appellant, their considera¬ 
tion will be presented by way of an Appendix to this brief. 
Briefly summarized, the appellants’ contentions as matters 
of law are, that promoters are those who co-operate in 
bringing about the organization of the corporation or asso¬ 
ciation promoted: that those who, though not promoters, aid 
and abet the latter in securing secret commissions in which 
they share, become wrongdoers, and may be compelled by 
the corporation, or the syndicate according to the brief, to 
pay over the moneys thus received, and may be held jointly 
or severally for the injury caused by the wrongdoing, such 
injury to the corporation being the result of their combined 
action: that promoters owe to their associates the utmost 
good faith, and that any one of the latter may maintain an 
action on behalf of himself and his fellows. 

The gist of the action is the good faith shown by the de¬ 
fendants to their associates, or the lack of it. There is 
nothing actionable in two or more persons uniting their 
talents and efforts to sell a tract of land, or to sell it to a 
particular person, or to form a syndicate for the purpose 
of purchasing it, and this is equally true, even if the pro- 
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moters are part owners of the land to be sold; nor is the 
law otherwise if the sale be made to the syndicate at a 
higher price than the sellers receive, the difference being 
retained by the promoters. There is nothing legally ob¬ 
jectionable in any of these things, unless the members of 
the purchasing syndicate are kept in ignorance of the facts. 
The wrong, then, consists in the misrepresentation or con¬ 
cealment, and in this alone. 

Suppose, then, A, B, C and D co-operate in an under¬ 
taking of this character, each to profit only upon his own 
sales, and, in carrying it out, that A, B and C each states the 
facts, fully, to each of his subscribers; that D obtains 100 
subscribers, to 99 of whom he, also, states the facts fully, 
but through either design or inadvertence omits to make 
such statement to his remaining subscriber. Who could 
maintain an action, and against whom? Clearly no sub¬ 
scriber of A, B or C could do so, nor could any of the 99 
obtained by D and who were informed of the facts; since, 
even in the case of a corporation, a suit for its benefit can 
be maintained only by some one who has been injured by 
the misrepresentation or the concealment complained of, as 
already shown. A fortiori, such a proceeding cannot be 
maintained by a member of a mere syndicate, not a legal 
entity, who has not himself been injured. There can be 
no rights to vindicate nor wrongs to redress, except those 
of the individuals seeking relief. Could it be seriously con¬ 
tended, in the case supposed, that there would be a cause of 
action against anyone except D? Very clearly, we submit, 
the wrong and its redress are questions which concern only 
him who committed and him who suffered it. 

But, to illustrate the case at bar, we must go a very long 
step further. If, in the case supposed, A alone had held an 
option on the land, had given a sub-option as to a certain 
interest under it to B, C and D, who had secured the nec- 



essary number of subscribers, and who, some of their sub¬ 
scribers dropping out at the last moment, had employed E to 
seek others for these, offering him the same or even a greater 
rate of compensation than their profit upon the subscrip¬ 
tions obtained by him; can it be possible that B, C and D, 
and especially that E, are liable to subscribers of A, for in¬ 
terests not even included in the sub-option given B, C and 
D, for As frauds upon his subscribers? 

In the last analysis, the contention of the appellants is: 
Parker, Paul, Sands, Hannan, Beardsley and Bieber fraud¬ 
ulently conspired together to earn the profits alleged 1> 
their misrepresentations and concealment claimed. Indeed, 
mey are driven to this stand, for they are compelled to ad 
mit that no one of the complainants had any communi¬ 
cation with either Parker, Paul, Hannan or Beardsley 
until long after making and paying their subscriptions, or 
with Paul at any time. Hence, only under the theory of a 
conspiracy between all these parties could either Parker, 
Paul or Hannan become responsible to the plaintiffs for 
any acts of the other persons or any of them, committed 
or omitted without their knowledge. And the insuperable 
difficulty of any such position or theory of recovery as this 
is that there is not in this entire case a scintilla of evidence 
to establish, even if it were permissible to establish con¬ 
spiracy by inference merely, any conspiracy, prearrangement 
or plan to which Parker, Paul or Hannan were parties, to 
which they consented, or of which they had any knowledge 
or ground of suspicion, for the procurement of subscribers 
by misrepresentation or concealment, which is the gist of 
the action. This court has said, in Hollinberger vs. Stew¬ 
art, No. 2559, decided at this, the October, 1913, term: 

“To sustain an action for conspiracy, three things 
must be present, 'a conspiracy, tortious acts in further¬ 
ance of it, and a consequent damage to the plaintiff’ 
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(Citations). We are aware that some text writers 
and certain State courts have held that an action of 
this sort may be maintained although no conspiracy 
be proved. But the rule of the Supreme Court, which 
is binding here, is that an action for conspiracy which 
fails to establish prearrangement, combination or col¬ 
lusion to effect an illegal purpose, must fail. Plain¬ 
tiff’s own testimony totally fails to establish any pre¬ 
arrangement, combination, collusion or understanding 
among defendants as to any contemplated action to be 
taken against him. Had such a conspiracy been en¬ 
tered into by Roach and Constable, and subsequently 
Hollinberger, knowing of the arrangement, had be¬ 
come a party to it, and the declaration had alleged it, 
and the proof had been sufficient to support the alle¬ 
gation, appellant might have been held as a co-con- 
spirator (Citations). But this is not the case. Not 
only is no such prearrangement alleged, but the proof 
fails to establish it.” 

The proposition advanced by the appellants that such an 
action, when brought, “enures to the benefit of the syndi¬ 
cate entirely, as it would to a corporation had there been 
a corporation.” is unsupported by authority or upon any 

principle. 

A corporation is an entity, separate and distinct from 
that of any number of its stockholders, or from all of 
them combined together; they neither own its property, 
can convey it, nor appropriate it to themselves, except 
through its own corporate act, through its proper officials. 
Gilbert vs. Washington Beneficial Endowment Association, 
10 App. D. C., 367; Saranac R. R. Co. vs. Arnold, 167 X. 
Y., p. 368; Button vs. Hoffman, 61 Wise., 20; Humphreys 
vs. McKissock, 140 \ \ S., 304, 312-313: Pullman Car Co. 
vs. Missouri Pacific Co., 115 l T . S., 587, 597. In the 
case of a distinct entity of this character, for all legal pur¬ 
poses an individual, it may well be that moneys fraudu¬ 
lently realized at its expense belongs wholly to it, and may 
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not be apportioned among its stockholders instead of to it, 
according to their respective interests, and without regard 
to their respective connection or want of connection with the 
alleged frauds, or secret profits; but there is no legal prin¬ 
ciple or authority for the contention that tenants in com¬ 
mon, such as the members of a real estate syndicate are, or 
any other unincorporated joint participants in an enter¬ 
prise, constitute such a distinct entity, entitled to recover 
moneys which some of their number have received as se¬ 
cret profits or through fraudulent acts of their own, in 
which the others did not participate. 

We are not required to look beyond the authorities cited 
in the opposing brief for refutation of its contention that 
a member of a syndicate is entitled to recover, not only 
what he may have lost through the misrepresentation of 
promoters, but what other syndicate members have lost, 
provided the latter do not claim them. Mann vs. Butler, 
2d Barb. Ch., 362, cited at p. 48. for example, declares, 
“the court will see that the rights of all to their distribu¬ 
tive shares of the trust fund are protected.” Abels vs. 
McKeen, 18 N. J. Eq., cited at p. 51, holds that “the con¬ 
tributors to a fund, raised and placed in the hands of trus¬ 
tees for a specific purpose, have a right to have any sur¬ 
plus not needed for the object repaid to them, in propor¬ 
tion to that of their contributions And in Ferguson vs. 
Bateman, 1 App. D. C., 279, the court holds the trustee 
accountable to members of the syndicate for their prpor- 
tion of the profit. The cause was directed to be referred 
to the Auditor, to “state the amount of the fund on hand 
which each complainant is entitled to receive, in the pro¬ 
portion that his subscription to the $25,000 cash fund 
v nr- ibprrtn.” \ T o authority, and no possible legal princi¬ 
ple. it is submitted, exists for any other rule. 




75 



In Driver vs. Brunemer, 40 App. D. C., 105, 121, 125, 
this court held that syndicate members could not, even in 
the case of clearly proved fraud, have their shares re¬ 
scinded as against promoters from whom the shares were 
not purchased; and that such of the defendant promoters 
as were found to have been guilty of fraud should pay to 
the syndicate trustees “their proportion of the profit di¬ 
vided,” for division among the injured shareholders of 
their due pro rata shares. “If there be a part of said fund 
remaining after the distribution as aforesaid, then the same 
shall be returned to the said defendants” (p. 123). 

It follows that the claim made on behalf of the three 
original complainants, and of the one who has intervened, 
that, because no other of the syndicate members claim the 
alleged secret profits, they are entitled to all of them, is 
untenable. And it follows further, we submit, that, as 
pointed out above, Parker, who made no representations 
to any of the complainants, had nothing to do with their 
becoming members of the syndicate, and received no profit, 
secret or otherwise, upon their subscriptions, is not account¬ 
able to them in any way, their remedy, if any, lying against 
Sands and Bieber, the record containing no scintilla or 
semblance of evidence that either Paul or Parker knew of, 
connived at or aided in the alleged fraudulent conduct of 
Sands, or of his agent Bieber. 

A final contention on behalf of the complainants is that, 
in his capacity as a trustee for and a shareholder in the 
old syndicate, Mr. Parker was disqualified to secure sub¬ 
scriptions to the purchasing syndicate, at least without dis¬ 
closure of the fact that he was interested with the vendors. 
This proposition, elementary enough in principle, is mani¬ 
festly purely technical in its application to the facts of the 
present case. The purchaser was Sands and his subscrib- 
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price, a year before the sale. Parker was not to have any 
share in the formation of the new syndicate, and would 
have had none if some of the $200,000 of subscriptions 
which were to be, and which were, obtained by the Michigan 
parties had not later dropped out. He was simply em 
ployed by Hannan at the concluding stage of the mat¬ 
ter to endeavor to replace some of the latter’s failing sub¬ 
scriptions. Even the technical objection, however, is with¬ 
out materiality for present purposes, for the reason, first, 
that the legal consequence following the fact that the party 
ostensibly an agent negotiating the sale is, also, a vendor, 
is to vest in the vendee the right to rescind the contract 
of sale and to be restored to his former status, which is not 
the relief which is here sought or as the record shows 
would be accepted; a sale of the property, while this suit 
has been pending, having been defeated by the action of the 
complainants, or of some of them, in refusing to accede 
to it although it would have yielded a profit of about 
$1,600 per acre, this course being pursued upon the advice 
of counsel for the complainants that the property is now 
worth from $3,000 to $5,000 per acre instead of the $1,300 
per acre for which it was purchasd; and, secondly, because 
the complainants, whose subscriptions were in no way ob¬ 
tained by Parker, are without standing in court to prefer 
any objections of that character. 

Parker’s title to the land, moreover, as trustee for the 
old syndicate, was a matter of record, and the title to the 
new syndicate was made by an open, public, recorded con¬ 
veyance by him in that capacity. 

Collateral Matters. 

Quite a number of collateral controversies will be found 
in the record, not raised by the pleadings and in no way 
material to the issues of the case—such as whether Em- 




mons delivered to Parker the records of the old Marshall 
Brown syndicate, which he admits were valueless; whether 
Emmons did or did not make the settlement with the mem¬ 
bers of the old syndicate; whether Parker gave him the 
data from which he figured the profits of Sands, Beards¬ 
ley, Hannan and Norton as promoters, etc., etc. These 
controversies will not be discussed in this brief, both for 
want of time and because they are believed to be without 
materiality with respect to any of the issues involved. 

It is respectfully submitted that no case is made by any of 
the complainants against either the defendant Paul or the 
defendant Parker, and that as to them the decree should be 
affirmed with costs. It is believed they have equally failed 
to make any case against the defendants Hannan or Nor¬ 
ton ; but with that phase of the case the counsel preparing 
this brief are not concerned. 

Respectfully submitted, 

John Ridout, 

J. J. Darlington, 

Solicitors for Defendants Paul and Parker. 
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APPENDIX. 

Review of Appellants' Authorities. 

The doctrine of the quotation at pp. 60-61 of the brief 
for appellants, from a source not stated, that persons who, 
though not promoters of a corporation, knowingly aid and 
abet the latter in securing secret commissions, in which 
they share, are compellable to account to the corporation 
for the moneys thus received, is readily conceded; and it is 
no doubt true that, in the case of syndicates, all persons 
guilty of similar fraudulent conduct are liable to such mem¬ 
bers of the syndicate as have been injured thereby, and to 
the extent of such injury to them, respectively. The dis¬ 
tinction in this respect between the case of a corporation 
and that of a syndicate, as already pointed out in this 
brief, is that, with respect to the former, the fraudu¬ 
lent profits constitute a wrong to it, which it is entitled to 
recover irrespective of the equities or want of equities of 
the individuals who may constitute its shareholders: while, 
in the case of a syndicate for the purchase and ownership 
of real estate, which does not constitute a legal entity dis¬ 
tinct from its members, and whose members are merely 
tenants in common, it is simply the wronged co-tenant or 
co-tenants who have a remedy, limited to their respective 
losses and against the members to whose fraudulent con¬ 
duct those losses are attributable. 

In like manner, no dissent on behalf of the appellees 
Parker and Paul exists from the doctrine of the many 
cases cited in the brief for appellants to the effect that 
conspirators or joint participators in fraudulent schemes 
to secure secret profits, acting in concert to promote a com¬ 
mon purpose for their common benefit by means of misrep¬ 
resentations to subscribers to the capital stock of a cor¬ 
poration arc liable to it therefor, to which class belong the 
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cases of Getty vs. Devlin, 54 N. Y., 403 (cited at pp. 62, 
) /3) ; Yale Co. vs. Wilcox, 64 Conn., 101 (cited at pp. 62, 

73) ; Fountain Co. vs. Roberts, 92 Wise., 345 (cited at pp. 
62, 73); Emory vs. Parrott, 107 Mass., 95 (cited at p. 
62); P,oston vs. Simmons, 150 Mass., 461 (cited at p. 
62); Lomita Land Co. vs. Robinson, 18 L. R. A. (N. S.), 
1116 (cited at pp. 62, 73); Woodbury vs. Loudenslager, 
55 N. J., 78 (cited at pp. 61, 62) ; Chandler vs. Bacon, 30 
Fed., 838; Pittsburgh Mining Co. vs. Spooner, 74 Wise., 
307, and the other cases cited at pp. 62-63 of the brief. 
In each of these cases, there was a conspiracy by the de¬ 
fendants to defraud the shareholders for their common 
benefit, and all of them shared in the secret, fraudulent 
profits realized. Unless the case at bar presents such a state 
of facts, those authorities are without relevance. Dole vs. 
Wooldredge, 142 Mass., 61, and Lincoln vs. Claflin, 7 Wall., 
132, cited at p. 165, are equally inapplicable to any phase 
of the present case, upon the facts presented in it. Wiser 
vs. Lawler, 189 U. S., 260, 264, uses the language quoted 
at p. 66 of the brief; but the same case holds that the 
vendors were not liable for the false statements in the 
prospectuses unless they knew or connived at the false 
representations, or were active in circulating them. 

1 he cases cited at p. 67 of the brief as authority for the 
statement that, where stock is purchased in reliance upon 
false statements contained in a prospectus, no other relation 
or privity between the parties need be shown to establish 
liability except that created by the wrongful and fraudu¬ 
lent act of the defendants in circulating the prospectus and 
the resulting injury to the plaintiff, support that position 
only in the case of parties knowingly participating in the 
fraudulent representations. In Morgan vs. Skiddy, 62 
N. Y., 319, one of the authorities there cited, it is ex¬ 
pressly held that the mere fact that a trustee has allowed his 



name and credit to be used to float the stock of a corpora¬ 
tion, which ultimately proved worthless, does not constitute 
actionable fraud in the absence of evidence of knowledge 
on his part, or that he has made or sanctioned any false 
representations. 

Capel vs. Sims, etc., Co., 57 L. J. Ch., 713 (cited at p. 
67), is an authority against instead of in favor of the ap¬ 
pellants, under the facts presented. In it, Appleton, Burn¬ 
side, Sims and Evans united in certain fraudulent repre¬ 
sentations, while one of them made other representations, 
not authorized by his associates and upon which the plain¬ 
tiff acted; Held, that all were liable for the consequences of 
tlie common misrepresentations: while, as to those made 
by one of the parties alone, no one could be held liable 
therefor who had not authorized him to make them, and 
that the giving of authority by the others could not be pre¬ 
sumed. How, under the authority of this case, can Paul 
or Parker, who neither made nor authorized any representa¬ 
tions to the plaintiffs, of any character or by any person, 
be held liable for the alleged misrepresentations of Bieber, 
who, according to their own testimony, was the person 
who, alone, made the alleged misrepresentations and in¬ 
duced their subscriptions—no part of the profit upon which 
was received by the defendants. 

Neither Dahlgren, et al., vs. Story, et al. 39 App. D. C., 
29; Phos. Sewerage Co. vs. Hartmont, 5 Ch. Div., 394, nor 
Colton Imp. Co. vs. Richter, 55 N. Y. Supp., 486 (cited 
at p. 69), support the propositions for which they are cited 
nor are pertinent to any of the issues raised in the case at 
bar. The last of these cases, it is true, holds that knowledge 
of a secret profit on the part of some of the stockholders 
or directors does not defeat the action, but it bases the 
proposition on the ground that, “such knowledge on the 
part of the directors or stockholders is not notice to or 



knowledge on the part of the company,”—a body corporate, 
which, as noted, supra, is an entity separate and distinct 
from the shareholders. 

Abels vs. McKeen, 18 X. J. Eq., 462, holds, simply, that, 
where funds are raised and placed in the hands of trustees 
for a specific purpose, which does not exhaust the fund, 
the contributors are entitled to have the surplus repaid to 
them pro rata, in the proportion of their contributions. 

If, in the case at bar, the new syndicate was composed 
in part of members of the old syndicate, and if the de¬ 
fendants had represented to the plaintiffs that the latter 
were on an equal footing with the members of the old syn¬ 
dicate, while in fact large and secret profits were made by 
the members of the old syndicate through the sale, Driver 
vs. Brunemer, 40 App. D. C., 105, cited at p. 71, and which 
has already been considered at p. /4, supra, would be 
relevant, but not otherwise. In the new syndicate, not only 
did the defendants make no representations whatever to the 
plaintiffs, but—bearing in mind the facts in relation to the 
so-called Gans certificate—they had not a single member 
in common. Partridge vs. U. S., 39 App. D. C., 571, and 
the other cases cited at pp. 71-75, are equally irrelevant to 
any of the facts and issues presented by the record in this 
case. 
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Statement. 

The trial Court found that the following statement 
is a substantial history of the transactions upon which 
this litigation is founded and his conclusions are sup¬ 
ported by the testimony. 

“Prior to April 1, 1891, a tract of land con¬ 
taining 183 acres 30 perches, lying north of 
Washington and on the eastside of the old Wash¬ 
ington and Rockville Turnpike (now T Georgia 
Avenue) w T as owmed by an unincorporated com¬ 
pany of persons (locally called a ‘syndicate’) 
the legal title being in two trustees, George C. 
Emmons and Myron M. Parker. Of the equitable 
owners, the defendant, Paul, had four twentieths, 
Sands had two twentieths and Parker one for¬ 
tieth. Shortly after April 1, 1891, the equitable 
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owners joined in a paper-writing (which is de¬ 
scribed as an option in the testimony, and which 
may, for convenience, be so designated herein) 
the substance of which is as follows: It is di¬ 
rected to Emmons and Parker, Trustees of Brown 
Farm Syndicate and recited that in accordance 
with the action of the meeting of the parties in¬ 
terested held April 14, 1891, the Trustees were 
directed to sell the property at not less than 
$1,000 an acre and that the sale might be made 
by any party or parties interested and that they 
are advised that the sale has been consummated 
by Lawrence Sands and others; they therefore 
ratify and confirm a sale for $1,000 per acre, 
and direct the Trustees to convey on terms speci¬ 
fied in the writing. After all the other parties 
had signed, one equitable owner appended his 
consent under date of April 18th, 1892. 

“So far as the testimony discloses, this option 
played no part in the transaction until the sum¬ 
mer of 1891 when Parker met Sands and asked 
him how he was getting along; and he (Sands) 
said he had secured purchasers for more than 
half the shares, mentioning the names of sev¬ 
eral prominent persons. 

“In the fall of 1891, Sands came to Parker’s 
office and said that he was unable to complete 
the syndicate, and asked if Parker could get some 
one to fill up the syndicate for him. Parker had 
met a real estate man named Hannan, in Detroit, 
Michigan, the previous winter. He told Sands he 
had better give him a copy of the option which 
he would send to Hannan, which was done on a 
letter dated November 26, 1891. Nothing seems 
to have been done by Hannan until about Jan¬ 
uary 16, 1892, when he came to Parker’s office 
in Washington with the defendant, Beardsley, 
whom Parker had never met. Parker introduced 

them to Sands who told them that if-would fill 

up the syndicate he would allow them as commis¬ 
sion the difference between $1,000 and $1,200 per 
acre, whereupon Hannan said he would under¬ 
take it. On February 4, 1892, he wrote Parker 
that ‘we have already passed the $200,000 mark 
and expect to close in a few days.’ Later, on 
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March 2nd or 3rd, 1892, he again wrote Parker 
that some of his people had withdrawn and he 
did not think he would be able to fill up the 
syndicate, asking Parker to get the remaining 
subscriptions on which he would allow him the 
same commission he was getting. Parker there¬ 
upon proceeded to obtain subscriptions for six 
interests or six twenty-fourths representing 
45.75 acres on which his profits at $300 per acre 
amounted to $13,725. The persons taking inter¬ 
est through Parker were J. Donald Cameron, 
John W. Morris, Bates, Sweeney, White and 
Brother and Danzinger, the latter having been 
obtained through the Whites. When the sub¬ 
scriptions were closed it was found that a one- 
forty-eighth interest was not taken. This was 
taken by Parker who, according to the evidence, 
had not intended to be interested in the new 
syndicate. Later, it appearing that this half in¬ 
terest had been subscribed by one (Ians, Parker 


transferred it to him. 

“The evidence further discloses that the in¬ 
terests acquired by plaintiffs were obtained 
through one Bieber. No one of the plaintiffs, 
according to the undisputed testimony, ever 
met any of the defendants, or had any communi¬ 
cation with them or either of them. It is in¬ 


ferable from the testimony that Bieber was act¬ 
ing for the defendant Sands, although this is no 
more than an inference. Neither Bieber nor 
Sands were produced as witnesses although both 
were living at the time the testimony was taken. 

“Upon the question as to the circumstances 
under which the plaintiffs were induced to sub¬ 
scribe for their interests in the syndicate, the tes¬ 


timony is as follows: 

“The plaintiff Lansburgh testifies that he join¬ 
ed the syndicate through Samuel Bieber, a real 
estate man, and had no dealings with any one 
except him; that Bieber said the land could be 
bought for $240,000, one-third cash and the bal¬ 
ance on time; that he gave him a check for $3,- 
333.33 being one-third cash payment on a one- 
twenty-fourth interest ; that Bieber gave him a 
receipt therefor, signed by himself, m which it 
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is stated that Bieber holds himself personally 
responsible for the return of the amount should 
the syndicate fail to be completed; that Bieber 
told him that he (Lansburgh) would be on the 
ground floor the same as anybody else; that he 
had full confidence in Bieber; that he had no 
knowledge that the persons who were the own¬ 
ers of the property were only to get $1,000 per 
acre therefor. 

“The plaintiff Prince testified that he also 
went into the syndicate through the representa¬ 
tions of Bieber, in whom he reposed great con¬ 
fidence, and upon the assurance by the latter 
that he would be on the ‘ground floor;' that he 
had no information, representations or statements 
from any other person. 

“No testimony was offered as to what induce¬ 
ments were offered to secure the subscription of 
the plaintiff Luchs. 

“The only witness who testified in regard to 
the subscription of Hills, the remaining plaintiff, 
was Daniel R, Shaw, who stated that Beardsley 
called his attention to the investment and that 
he (Shaw) wrote to Hills proposing to take a 
$10,000 share if Hills would do so, the latter to 
advance the payment of both and take the shares 
as security, which was done; that he does not 
know what representations were made to induce 
him to join the syndicate and that Hills finally 
took witness' share in addition to his own; that 
he had no knowledge of the fact that the prop¬ 
erty was being bought for $1,000, and resold 
for"$1,300 per acre; that he had no talk with the 
defendant Norton until after the subscription 
was made and was not personally acquainted 
with Hannan at the time.” (R., 57-59). 


I. 


It becomes important to discuss the relations of the 
parties bringing the complaint in this cause to the 
defendants and each of them. The complainants orig- 
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inally were James Lansburgh, Abraham D. Prince and 
Julia Luchs. The bill, however, was filed on behalf of 
themselves and all other shareholders who might join 
in the suit; and although all the shareholders have 
been made parties defendant, the only intervening com¬ 
plainants are the legal representatives of Charles T. 
Hills, a Michigan subscriber, who owned a one-twenty- 
fourth share and who subsequently became the purchaser 
of another share of equal amount. What then is the 
proof as to the allegations contained in the bill with 
respect to the complainants or any of them? 

Complainant Lansburgh testified (R, 124) that he 
received his certificate from one Samuel Bieber, a real 
estate dealer; that he had no dealings with any one ex¬ 
cept him in regard to the matter; that Bieber had re¬ 
ceived witness’ check for his subscription and receipted 
for it in his own name and personally became re¬ 
sponsible for the return of the money if the syndicate 
should not be completed. The opportunity to invest 
money induced him to subscribe to the syndicate; 
he had full confidence in Mr. Bieber at that time; he 
had known Bieber for thirty-five or forty years; sup¬ 
posed Bieber was making his ordinary commission be¬ 
cause he was in the business; had dealt with Bieber 
before this; had known Marshall Brown tract forty odd 
years. At the time he bought from Bieber he had made 
no effort to find out what the price was, did not know 
who the seller was, nor whether the Marshall Brown 
estate was selling; that he had great confidence in 
Bieber at that time. (R., 127). 

Complainant Prince also testified (R, 127) that he 
was an original member of the present Marshall Brown 
Syndicate and was invited to purchase a share in the 
syndicate by Mr. Samuel Bieber; that he went into the 




syndicate mostly on account of Bieber rather than upon 
his own knowledge; that he had the utmost confidence 
in Mr. Bieber’s word, because he was a man of reputa¬ 
tion whom witness had known for a great many years; 
that he knew the property belonged to an old syndicate, 
a member of which was Mr. Brainerd, an attorney who 
was a friend of witness, but he did not inquire of Mr. 
Brainerd and had taken no steps to verify any of Mr. 
Bieber’s statements. He never applied to Mr. Parker 
for any information until four or live years prior to the 
date of giving his testimony, April 8, 1909, and twelve 
years or more after he had made the investment. (B., 
129). 

No testimony at all was offered to connect or at¬ 
tempt to connect Mr. Norton or Mr. Hannan in any 
way with Bieber, nor to show through whom the Luchs 
subscription was obtained. There is no testimony in 
the record that Bieber was known to or acquainted with 
either Norton, Hannan or Beardsley, while the fact 
is the positive testimony shows that neither of them 
knew Bieber. 

The evidence in regard to the subscription of Hills, 
the only remaining complainant, consists solely of the 
testimony of David R. Shaw, who testified that the mat¬ 
ter was brought to his attention by Beardsley (R., 100) 
who told him that Norton was going in and that Senator 
McMillan had been consulted about the property and 
decided it was a very good purchase; that Shaw then 
wrote to Hills telling him about it and asked him if 
he would like to subscribe and if he would take $10,000 
in it Shaw would take $10,000 if Hills would advance 
Shaw’s part and hold Shaw’s share as security, and 
that arrangement was made (R., 1<»7) ; that he does not 
know what representations were made to induce him to 




join the syndicate; that he has no recollection of talking 
with Norton about it until after he had subscribed and 
after Norton had been to Washington to see the prop¬ 
erty ; that it was hard for him to say what confidence he 
had in Beardsley prior to joining the syndicate, Norton 
having told him he was the damnedest liar in America 
and a man you could not put down; that he was into 
many things that he had the utmost confidence in, but 
one had to weigh it if he told them anything. (R., 168). 
That Hills finally took witness’ share in addition to his 
own; that it was through Beardsley’s representation that 
witness went into the matter; it was after his talk with 

Mr. Beardsley he had written to Mr. Hills. He had 

«/ 

no talk with Mr. Norton about the syndicate until after 
he had subscribed (R., 169) and had then no personal 
acquaintance with Hannan; that Norton had not visited 
Washington prior to the formation of the syndicate. 

It clearly appears from the testimony that no repre¬ 
sentations were made by Norton, nor by Hannan to 
any of the complainants; that none of them were so¬ 
licited by either Norton or Hannan to become subscrib¬ 
ers and no communication passed between them on any 
subject and in fact no transactions nor communications, 
nor acquaintance existed between them or either of 
them. 

It therefore follows that the complainants cannot 
recover against either Norton or Hannan unless the 
relations of Norton and Hannan, Beardsley, Parker, 
Sands and Bieber were such as to make each the agent 
of the other and responsible for the act of the other. 
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II. 

The allegations in the bill of complaint contain gen¬ 
eral charges against all of the defendants, with some 
of which the defendants Norton and Hannan are not con¬ 
nected or concerned, and we shall endeavor to sum¬ 
marize the testimony relating to the connection of Mr. 
Norton and Mr. Hannan with -the transaction com¬ 
plained of in the bill. 


DEFENDANT NORTON. 

John D. Norton was a banker residing at Pontiac, 
Michigan, for many years and died in March, 1895, 
leaving a widow, Elizabeth C. Norton, and three chil¬ 
dren, Hattie Norton Lee, Mary Norton Lord and John 
D. Norton, Jr. The Administratrix of his estate and 
the above named members of his family filed answers 
in this proceeding making a denial of all the allega¬ 
tions alleging improper conduct so far as John 1). Nor¬ 
ton was concerned. It appears from the testimony of 
C. A. Beardsley (R., 159) that Mr. Norton had nothing 
to do with organizing the syndicate except to subscribe 
for his share and Norton was allowed a commission 
by Beardsley on account of Norton furnishing Beardsley 
money to take a share in the syndicate, and because 
Norton and Beardsley had before that become inter¬ 
ested in the purchase of other real estate which they 
then held. Norton furnishing the money, and the only 
connection that is shown by the testimony of Norton 
with a division of the commission or profits complained 
of is the record of a note identified by Beardsley for 
$0,295.15 endorsed by Beardsley for deposit to the ac- 
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count of John D. Norton from which, Beardsley testified, 
Norton deducted from the amount of the note the 
amount of Norton’s first payment and Beardsley’s first 
payment and divided the balance, so that the only profit 
or commission shown to have been received by Norton 
in the transaction is one-half of $6,295.15 and this by 
reason of his dealings and arrangement with Beardsley 
and not by reason of any agreement with any other per¬ 
son or with any of the other syndicate organizers, with 
whom Norton had nothing whatever to do until after 
he was selected by the Michigan members to act as 
Trustee with Parker. He did not share in any other 
profits nor did he solicit any subscriptions and there is 
no testimony in the record that he did, nor is there 
any proof that he made any statements or failed to 
make any statements that he should have made in con¬ 
nection with the organization of the syndicate. His 


position, as I view it from this record, is that he received 
the portion above mentioned of the commission or profit 
ea d ley was entitled to receive for obtaining 
purchasers for certain shares in the syndicate, and his 
arrangement was with Beardsley only and this was the 
inducement that Beardsley held out to Norton for in¬ 
teresting Norton in the syndicate as a subscriber and for 
furnishing Beardsley money. Norton did not know 
Parker, nor Sands, nor Bieber, nor Hills, and had 
nothing to do with Hannan until after he was selected 
by agreement of the Michigan subscribers to act as fiscal 


agent and as Trustee with Parker, as shown by their 
request in writing offered in evidence (R., 180) as fol¬ 
lows : 


“We, the undersigned, subscribers for an in¬ 
terest in the Marshall Brown tract of land situ¬ 
ated in Washington, D. C., hereby request John 
1). Norton, of Pontiac, Michigan, to represent us 
as Trustee in the matter of said property, and 




further request him to make call for the payment 
of one-third of said subscriptions and to transact 
any and all business connected with said prop¬ 
erty representing our interest therein. 

Dated, Detroit, Mich., March 19, 1892. 

Signed, 

W. W. Hannan. 

D. R. Shaw. 

I). R. Shaw, for C. T. Hills. 

James T. Shaw. 

R. L. Polk. 

L. C. Stanley. 

Aug. C. Baldwin.” 

James T. Shaw, whose testimony was taken on behalf 
of the complainants, testified that he had no recollec¬ 
tion of talking with Mr. Norton about investing in the 
syndicate before he subscribed (R., 163); that he did 
talk with Beardsley and telephoned Mr. Hannan about 
it. Regarding the testimony of Mr. James T. Shaw in 
which he referred in geenral terms to Mr. Norton and 
Mr. Hannan and Mr. Beardsley, I insist that if Mr. 
Shaw is in the position of an adverse claimant, as com¬ 
plainants seek to make him, then his testimony in rela¬ 
tion to any talk he had with Mr. Norton, if it is claim¬ 
ed he had any, is incompetent under the Code, and can¬ 
not be considered. 

To show that James T. Shaw did not rely upon any 
representation made by John D. Norton to induce him 
to make a purchase, I refer to the letter of James T. 
Shaw offered in evidence, Hannan’s testimony, (R., 
180), which reads as follows: 

Detroit, Apr. 2, ’92. 

John D. Norton, Trustee, 

Pontiac, Mich. 

Dear Sir: 

I inclose New York draft $1666.67 as requested 
in your letter April 1st, being payment one-third 
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of my subscription of $5,000 for the Washington 
real estate. 

/ trust your trip to Washington will result 
satisfactorily, and 1 shall be pleased to know 

your personal opinion of the purchase after your 
return. 

Very truly yours, 

James T. Shaw.” 

This letter shows conclusively that James T. Shaw 
had not at that time received the personal opinion of 
John D. Norton in regard to the purchase, because he 
expressly states that he will be pleased to know Norton’s 
personal opinion of the purchase after Norton returns 
from Washington. This referred to the trip to Wash¬ 
ington in which Norton took the money of the Michigan 
subscribers to close up the purchase. 

William W. Hannan (R., 188), also testified that he 
and Beardsley acted independently of each other in so 
far as the obtaining of subscriptions was concerned and 
that Norton did not solicit any subscriptions. 

David R. Shaw (R., 1GG), testified that he was over 
eighty years old, and resided in Detroit ; that he knew 
John 1). Norton intimately. He was not acquainted with 
W. W. Hannan prior to 1892, but knew of him as a 
real estate man; knew Carleton A. Beardsley and had for 
several years prior to 1892. David R. Shaw says that 
he did not like to say that he had any particular talk 
with Mr. Norton with regard to the syndicate before he 
joined the syndicate; that the matter was brought to 
his attention by Mr. Beardsley. David R. Shaw did 
not recall having any conversation with Mr. Norton with 
regard to the syndicate purchase until after he had sub¬ 
scribed and until after Norton had been to Washington 
to close the matter up. David R. Shaw testified that 
he subscribed through C. A. Beardsley and his opinion 




of the representations made by Beardsley and as to 
what confidence he placed in him when asked the ques¬ 
tion in regard to it, was expressed in his statement that 
you could not depend upon him; that he was a schemer, 
into many things that he had the utmost confidence in, 
but that one had to weigh what lie said, in substance. 
As he recalls it, he did not have any talk with Mr. Nor¬ 
ton at the time the money was paid, nor before that 
time, and his best recollection was that Mr. Hills paid 
the money for him, which is substantiated ^ 
testimony. On cross-examination Mr. Shaw says that 
he went into it through the representations of Mr. 
Beardsley and after he had the interview with Mr. 
Beardsley he wrote to Mr. Hills in regard to it and 
interested Mr. Hills and made arrangements with Mr. 
Hills to take an interest himself and to loan Shaw the 
money to take an interest also, and Hills held Shaw's 
certificate as collateral for some years and finally took 
it up and Shaw has been out of the syndicate for a good 
many years. He had no recollection of talking with 
Norton about the matter until after he and Hills had 
subscribed. Mr. Shaw also testified that in 1892 Mr. 
Beardsley had been a promotor for a number of years. 

Counsel for defendant, at the termination of the tak¬ 
ing of the testimony of David B. Shaw, made a motion 
that the testimony of James T. Shaw with reference to 
any dealings or conversations with John D. Norton be 
stricken out as incompetent under the Code of the Dis¬ 
trict of Columbia. 

L. C. Stanley (R., 170), testified that he subscribed 
for an interest in the Marshall Brown Syndicate en¬ 
tirely through the representations of Mr. Beardsley; 
that he had no talk with Mr. Norton prior to the time 
that he made his subscription. He testified that he did 
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talk with Mr. Norton after the subscription had been 
made and after Norton had gone to Washington with 
the money and closed the matter up and that Norton had 
spent some time there examining the property and 
compared it with land in other quarters situated at 
about the same distance from the center, and that he 
thought it was a very conservative investment. 


THE DEFENDANT HANNAN. 


The testimony of William W. Hannan (R., 179), 
shows that he has been engaged in the real estate busi¬ 
ness in Detroit since 1883. He testified that Mr. Parker 


told him that Hands was at the head of a syndicate 
which was partly formed, but owing to the times and 
conditions in the real estate market had not been able 
to complete it; that Sands had an option and wanted 
Hannan's services to fill up the syndicate for a com¬ 
mission of $300 per acre for his services and time. At 
that time he had considerable experience in organizing 
syndicates and placing real estate investments; that 
he was given an option to do this work anywhere within 
the country where he could find a purchaser; that he 
met Beardsley and said to him that the time allotted 
to Hannan to sell the remaining interests was very 
short and that he offered to let Beardsley take hold 
of the matter and do what he could and for what he 
did Beardsley would be compensated on the same basis 
as Hannan, $300 per acre for every acre that he placed. 


Mr. Hannan secured subscriptions from C. A. New¬ 
comb, R. L. Polk, J. W. Weeks, E. C. Bowling, Mr. 
Fontaine and Mr. Horace Fiske. He testified that 
Beardsley stated to him that Mr. Norton and himself 
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had several interests in real estate and that Mr. Norton 

had always financed Beardsley's interests and would 
•/ •/ 

no doubt this time; for that reason Beardsley wanted 
to give Norton a share of the commission he had earn¬ 
ed. Subsequently the Michigan people, knowing Norton 
was a banker and knowing his integrity, probity and 
straight forwardness, all consented to have him handle 
the funds in closing up the transaction. (R., 179). 

Mr. Hannan testified that he had experience and was 
familiar with the custom and commissions to real estate 
brokers in the organization of real estate syndicates all 
over the United States: that on the organization of 
syndicate and placing shares or obtaining subscriptions 
the customary rate for doing that work is all the way from 
five to twenty-five per cent, sometimes a lump sum by 
the acre, $100 to $500 an acre, depending upon the 
nature of the work to be done, whether it is a hard 
proposition to put through, and other elements that 

enter into it. There are few men who are very sue- 

«/ 

cessful in placing large tracts of property. There are 
few buyesr who go into them without knowing the man 
very well who is selling the property. He also testified 
that he advised Parker that some of his people might 
fall down and that he could interest himself as much 
as he could in Washington to place some shares there 
and receive the same commission that Hannan was to 
receive for all the shares taken through him. He testi¬ 
fied that there was no division of commissions between 
himself and Parker, nor with any other person. 

Beardsley secured tin* subscriptions of John I). Nor¬ 
ton, L. C. Stanley, David R. Shaw, Augustus C. Bald¬ 
win. David R. Shaw obtained the subscription of C. 

T. Hills. James T. Shaw and Carleton A. Beardsley 

•/ 

were also obtained by Beardsley (R., 185). Mr. Han- 
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nan further testified that he told the people he interest¬ 
ed that he was going into the syndicate as a subscriber 
and that he told them the exact terms, that is, he told 
them that there was $300 per acre commission for him¬ 
self. The subscription agreement stated $1,300 per acre 
as the price, that is what it was optioned at, and on 
that price he was to receive $300 per acre brokerage. 
There was no co-operation between Beardsley and Han¬ 
nan for doing the work, Hannan worked individually, 
worked by himself separately, and Beardsley worked for 
himself separately. Mr. R. L. Polk, who was one of 
the subscribers obtained by Hannan, corroborates Mr. 
Hannan's statement that he told him lie was getting a 
commission for organizing the syndicate. Mr. Hannan 
further testified that the people he interested in the 
syndicate knew T he was being paid for his services, those 
that he talked to, they knew that was his business. The 
condition of the real estate market at this time in his 
judgment, could not have been very good in Washing¬ 
ton, because he would not have been asked to fill out this 
list in Michigan if they could have done it in Washing¬ 
ton. His services were solicited because they could 
not sell the property in Washington, and he testified 
that his option ran until March 1, 181)2. He was given 
to understand that Mr. Sands had an option and was 
working on the sale of the Marshall Brown tract and 
had already had some subscribers to this syndicate, but 
had not sufficient to complete it, and it looked as if 
he would not be able to. That is why Hannan was 
called in. Hannan did not know that the property was 
then held by a syndicate. Mr. Hannan testified that 
he paid the entire amount of his subscription in cash 
regardless of the commissions he earned and which he 
received; that he wanted the transactions distinct, and 
they were so. 



It conclusively appears from this testimony that 
neither Norton nor Hannan had any dealings with the 
complainants by which they were induced to go into the 
purchase of their shares in this property and neither 
Norton nor Hannan can be connected with any repre¬ 
sentation or inducement or deceit in reference to the 
matter. There is no evidence that Norton ever knew 
Hills or that Hannan ever knew him. Norton lived at 
Pontiac, Hannan lived at Detroit and Hills lived at 
Muskegon, in another part of the state. The testimony 
shows that so far as Hannan is concerned he made no 
misrepresentations to the persons that he interested in 
the syndicate and his own sworn testimony is that he 
stated to each one of them the exact facts with regard 
to his profit and he is nowhere disputed. There is no 
testimony that Norton obtained any subscriptions to 
the sale of the property. The testimony does show 
that Beardsley allowed Norton a share of his commis¬ 
sion or profit, but Norton did not share with Hannan 
in his profit, nor with Parker in his profit, nor did 
Hannan share with Parker, nor Parker with Hannan. 


111 . 

Argument. 

It must be obseved that the facts of this case do not 

come within the range or purview of other syndicate 

cases cited in complainant’s brief, by reason of the facts 

disclosed bv the testimonv. Hannan did not solicit any 

of the subscribers obtained by Beardsley, neither did 

Norton. Beardsley had nothing to do with obtaining 

subscriptions by Hannan. Beardsley did not share in 

anv commissions earned bv Hannan. Hannan did not 
%/ ** 
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share with the commissions earned by Beardslev. Beards- 

«/ 4 / 

ley was not the agent of Norton in obtaining any sub¬ 
scriptions. Norton received a portion of the commis¬ 
sions earned by Beardsley, but Norton was not a pro- 
motor of the syndicate, and did not make any repre¬ 
sentations to any one in regard to subscriptions and at 
the time he subscribed was under no obligation by 
reason of any fiduciary relations to make any statements 
to any subscriber. Norton had no connection with the 
matter except as a subscriber until he was selected by tlu* 
Michigan members to act as fiscal agent in receiving the 
subscriptions and in paying them over at the consumma¬ 
tion of the deal at Washington. 

The authorities differ in different jurisdictions in de¬ 
fining the characteristics of the members of a syndicate. 
In some, the promoters and members are partners; in 
others, tenants in common, while some of the authorities 
hold that a syndicate is a trust, the promoters of which 
are trustees and the shareholders the cestui (pie trus- 
tents. In the decisions holding members of the syndi¬ 
cate partners, they are not given all the attributes of 
partnerships, but are so treated in some jurisdictions 
for particular purposes, and I have been unable to find 
any authority that holds that one promoter is liable for 
any frudulent representation or act of another pro¬ 
motor, in which he did not participate and in the secred 
profit resulting from which he did not share. In this 
jurisdiction it is settled law that such organizations do 
not constitute partnerships, but tenants in common. In 

Clark vs. Sid way, 142 U. S., G87, 
the Court says: 

“The transaction between Sidwav and Clark 
of their joint purchase of the land did not con¬ 
stitute a co-partnership in respect thereto. It 
was a single, special adventure on joint account, 
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involving the payment in equal proportions of 
designated sums of money. It was a mere com¬ 
munity of interests in the property, and the agree¬ 
ment to share the profits and losses on the sale of 
the land did not create a partnership. The parties 
are only tenants in common." 

Citing 

Jordan vs. Soule, 79 Me. 590, 

Gwinneth vs. Thompson, 9 Pick. 31. 

Haven vs. Melgarten, 19 III. 91, 

Fowler vs. Fowler, 50 Conn. 280, 

Dickman vs. Williams, 11 Cush. 258, 

Fisher vs. Kinaston, 18 Vt. 489, 

Fanning vs. Chadwick, 8 Pick. 420, 

Coles vs. Coles, 15 Johns 159, 

Galbreath vs. Moore, 2 Watts 80, 

Harding vs. F oxer oft, 0 Me. 70. 

This rule was adopted in 

Starkweather vs, Dyer, 30 App. D. C. 130-149, 

and it is now settled that while promoters of companies 
were formerly held to be partners, this is not now the 
accepted doctrine. 

1 Lindley on Partnerships, 331, 7 Mo. App. 
220-231, 

Affirmed 78 Mo. 581. 

To those who are induced to become members of such 
a tenancy in common the organizers sustain the relation 
of trustees. 

Densmore Oil Co. vs. Densmore, 44 Pa. 33, 
Dickerman vs. Trust Co., 170 IJ. S. 181, 

Macy Co. vs. Macy, 143 Mich. 138, 

Hollander vs. Simpson, 92 App. Div. 210. 
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A suit in equity to recover damages sustained by 
being mislead by statements made to induce persons to 
unite in the organization of a company is precisely 
analagous to a common law action for deceit. 

Peek vs. (Journey, L. R. 0, H. L. 377. 

The Court of Appeals in 

Investment Co. vs. Garrett, 3 App. D. C. 69-79, 
with respect to the proof required in such an action, 
holds that 

“It will be necessary to show beyond reason¬ 
able doubt that the sale had been effected to the 
plaintiffs by the false and fraudulent representa¬ 
tions of the defendant.” 

The question of law, therefore, resolves itself into 
this: 

“Is one of several co partners liable for fraud 
perpetrated by another of them upon certain of 
the cestui que trustents in which he did not par¬ 
ticipate.” 

Where the misconduct, breach of trust or negligence 
of a trustee injures his cestue que trustents, he is liable 
therefor, whether he himself gains by his misconduct or 
not: but his liability beyond what he actually receives 
exists only in cases of very supine negligence or wilful 
fraud, the finding of either of which facts is hardly justi¬ 
fiable unless clearly proven after a great length of time, 
“obscuring so much by its mists and obliterating so much 

by death.” 

Taylor vs. Beeman, 5 Howard, 233-275. 

Trustees are liable only for their own acts and not 
for the acts of each other in the absence of some agree¬ 
ment by which they have agreed to be bound to each 
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other, or unless they have by their own voluntary co¬ 
operation or connivance, enabled some one or more of 
them to violate the trust. 

Colburn vs. Grant, 16 App. D. C. 107, 

Affirmed, 181 U. S. 601. 

Trustees are not jointly liable unless they have made 
themselves so by some joint act. 

DeForest vs. Parsons, 2 Hall, 142. 

A trustee is not liable for his co-trustee for the waste 
or dereliction not occasioned by any act or agreement of 
the former. 

Banks vs. Wilkes, 3 Sanford's Ch. 103. 

2 Storey’s Equity, Secs. 1281-1284, 

Sutherland vs. Brush, 7 Johnsons Ch. 22, 
Manahan vs. Gibbons, 19 Johnson 438-440. 

No reason exists why one trustee should be held liable 
for the wrongful acts of his co-trustee. 

Sherman vs. Parrish, 53 N. Y. 483, 

McCabe vs. Fowler, 84 N. Y. 413. 

Ormiston vs. Alcott, 84 N. Y. 339. 

Earle vs. Earle, 93 N. Y. 104. 

The same doctrine is declared by many authorities. 

Hayes vs. Hall, 188 Mass . 510, 

Buren vs. Gillett, 15, N. Y. 10, 

Trust Co. vs. Pendleton, 179 N. Y. 486-493. 


We submit under the authorities that mere co-trus- 
« 

teeship does not create liability for the acts of one's co¬ 
trustees in the absence of knowledge that the fraud is 
contrived, in the absence of aiding in its execution, and 
in the absence of sharing in the secret profit derived from 
it. As has already been shown, the defendants, Norton 




and Hannan, took no part whatever in procuring the 
subscriptions of any one of the complainants, and they 
were entirely unknown to both of them until after the 
transaction had been consummated. Neither received 
any share of the profits derived from the subscription of 
complainants, and there is no evidence whatever tending 
to show that either knew of any misrepresentation made 
or fraud perpetrated to or upon any of them prior to 
the filing of the bill in this cause. 

Whether omission to communicate a fact will be con¬ 
sidered a fraud depends on the circumstances of the 
particular case and the relations of the parties. 

Britton vs. Brewster, ( D. C.) 2 Fed. 100. 

The concealment or non-disclosure of facts to amount 
to a fraud must be of those facts and circumstances 
which one party is under some legal or moral obliga¬ 
tion to communicate to the other and which the other 
lias a right to know. 

Sowers vs. Porker, 59 Kan. 12 (51 Pacific, 888). 

Van Arsdale vs. Howard, 5 Ala. 590. 

Tuck vs. Downing, 7(1 III. 71. 

How was Norton or Hannan under obligation to com¬ 
municate facts to complainants whom they did not know, 
and with whom they had no dealings? The question 
answers itself. 

An action for fraudulent misrepresentation of facts 
will not lie where defendant was under no legal obliga¬ 
tion to communicate such facts to plaintiff. 

Otis vs. Raymond, 3 Conn. 413. 

It is error to charge that suppression of a fact ma¬ 
terial to be known and which the party is under obliga- 
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tion to communicate, constitutes fraud. The obligation 
to communicate may arise from the confidential rela¬ 
tions of the parties or from the particular circumstances 
of the case. 

Conifers vs. Graham, 81 Ga. 615 (8 S. E. 521). 

Inasmuch as the evidence conclusively shows that 
neither Norton or Hannan had any relations with com¬ 
plainants, the above authorities are in point in dispos¬ 
ing of the case at bar. 

In 

Baer vs. I Vright, (59 L. R. A. 409, 

decided January 9, 1905, by the Supreme Court of 
North Dakota, it is held that misrepresentations of the 
price paid for property by a vendor or others, does not 
constitute actionable deceit in the absence of fiduciary 
relations between the parties. Many cases are cited in 
the opinion and a full discussion of the proposition. 

Where the fraud is that of the promoter only, the 
subscriber cannot maintain action for money had and 
received against the other stockholders and their sub¬ 
scription. They may be as innocent as himself and have 
an equal right to an action against him. His remedy is 
only against the person guilty of the fraud. 

Perry vs. Hale, 42 Mass. 540. 

In the case of a creditor who has been defrauded, by 
a misrepresentation of the real capital of the company, 
he has his remedy in an action of tort against all who 
perpetrated the fraud. But tin* wrong done to him does 
not entitle the other creditors to recover from the other 
parties in interest who had taken no part in the fraud. 
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Scoville vs. Thayer, 105 U. S. 143-151. 

The right exists in favor of those who are defrauded 
by the transaction. 

Mining Co. vs. Harris, 138 Fed. 431-329-331. 

There must be a community of interest between one 

t/ 

or more persons, however, to entitle them to unite in a 
bill of equity, and members of an association are not 
entitled to relief from a transaction by which another 
member induces them into a purchase of particular 
property for the common benefit, concealing the fact 
that he was the real vendor, and misrepresenting the 
interest or advantages of the purchase and the value 
of the 1 property, where one or more of them is without 
right thereto. 

Bestor vs. Barker, 106 Ala. 240. 

The rule to be applied to the case of one person false¬ 
ly representing the value of the property inducing an¬ 
other to join in an association with others and take 
shares in such property, the value of which has been 
misrepresented, however, is, that the person misrepre¬ 
senting is responsible for those injuries resulting to the 
other, which must be presumed to have been within his 
contemplation at the time of the commission of the fraud. 

Crater rs. Binninger, 33 X. J. L. 513. 

Any man, or number of men, owners of any kind of 
property, real or personal, may form an association with 
others and sell that property to the association at any 
price that may be agreed upon between them, no matter 
what the original cost, provided there be no fraudulent 
misrepresentations made by the vendors to their asso¬ 
ciates. 
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Lundgren vs. Pencil, 10 W. N. C. 297. 

Dcnsmore Oil Co. vs. Densmore, 04 Pa. 43, 

Kilborne vs. Sunderland, 130 U. S. 505. 

A person cannot be held liable to contribution if a 
member of a voluntary unincorporated association with 
others, where the only organization consisted of a sub¬ 
scription paper by which the subscriber promised to pay 
a fixed sum of money to such person as a majority of 
the subscribers should appoint to receive it, containing 
no contract of association and there was no stipulation 
for anv other individual or collective action bv the sub- 
scribers and no criterion of membership was established, 
and the membership was not limited to signers of the 
subscription paper. 

Cheney vs. Goodwin, 88 Me. 503. 

In 

Ferguson vs. Gooch, Trustee, 94 Ya. 1, (40 L. 

B. A. 234), 

the Court holds that a syndicate agreement which mere¬ 
ly provides for raising money to purchase certain lands 
at a given price without any provisions for selling the 
lands and dividing the profits does not constitute a part¬ 
nership agreement. 

The following are additional authorities upon the 
proposition that no partnership existed in the Marshall 
Brown Syndicate. 

T Yells vs. Babcock, 50 Mich. 270, 

Blair vs. Shaeffer, 33 Fed. 218 (Mo.) 

Mayfield vs. Turner, 180 III. 332, 

Uurkee vs. Gunn, 41 Kans. 490. 

Wakeman vs. Somarindyck, 73 App. I)iv. 001, 
(70 N. Y. Supp. 815). 

Winslow vs. Young, 94 Me. 145. 
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The Court in this last case said that while it might 
be conceded that under some circumstances associated 
parties might be regarded in law as partners when they 
themselves did not understand such a relation existed, 
yet before the law shall imply such an intention contrary 
to the intention of the parties, it must appear not only 
that funds were contributed to a common object, but 
that the enterprise or business contemplated and in¬ 
tended to be carried on, was of such a character and 
purpose that it could not result in a successful issue if 
the promoters w^ere treated as tenants in common, and 
not as co-partners; that in this case the purchase was 
speculative and the proprietors expected their profits 
to arise from sales of the land; that they did not con¬ 
template building on it, but simply to hold it for sale 
at advanced prices, which it was supposed would be ob¬ 
tained in a short time; that there was therefore no neces¬ 
sity for a partnership to accomplish this end; that own¬ 
ership as tenants in common was equally effective. And 
again, that another element of the partnership is that 
each partner from the relation itself becomes the agent 
of all the others, having the jus dispondendi of its 
property, and authority to bind the firm by contract with¬ 
in the scope of the business, and that upon dissolution 
of the partnership by the death of one of its members, 
the survivors become entitled to retain and dispose of 
the partnership effects for a settlement of its affairs; 
that in the present case, while there was community 
of interest, there was no element of agency in the in¬ 
dividual parties. 

In 

Gottschalk vs. Smith , 15C> ///., 377, 

it is held that a partnership cannot exist in a single 
venture in real estate. And this seems to be the effect 
of the decision in 
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Clark vs. Sidway , 142 U. S. 682, 

Clark vs. Emery (IV. Va.) 5 L. R. A. N. S. 503. 

Upon the facts shown in this record, and relying upon 
the principles laid down in the foregoing authorities, 1 
submit that neither Norton nor Hannan are responsible 
for any actions of Parker or Sands or Bieber in con¬ 
nection with the subscriptions of the complainants, and 
that neither of them knew of the obtaining of the sub¬ 
scriptions or aided in obtaining the same, nor shared 
in the secret profit, and there is not evidence that either 
of them knew anything about Beardsley's relations to 
C. T. Hills, nor is there any evidence that Beardsley 
made any misrepresentation to Hills. In fact, the tes- 
timonv shows that the only talk Beardsley had with 
relation to the Hills interest was with I). It. Shaw and 
1). It. Shaw is unable to state what representations were 
made and it necessarily follows that the allegations of 
the bill are not proven as to these defendants. 

It is going too far to say that mere co-trusteeship 
creates liability as a matter of law without knowledge 
that the fraud is contrived, without aiding in its execu¬ 
tion and without sharing in the secret profit derived 
from it. Neither of these defendants took any part 
whatever in procuring the subscriptions of any one of 
the complainants, neither is there any testimony tending 
to show that either knew of any misrepresentation made 
or fraud perpetrated to or upon any of them prior to the 
filing of the bill in this cause, more than fifteen years 
after the transaction in question and twelve years after 
the death of John I). Norton. 

In the case of a creditor who has been defrauded by a 
misrepresentation of tin* real capital of a company, he 
has his remedy in an action of tort against all who par- 
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ticipated in the fraud; but the wrong done to him does 
not entitle the other creditors to recover from the other 
parties in interest who had taken no part in the fraud. 

Scoville vs. Thayer, 105 U. 8. 143-151. 

The right exists in favor of a particular class only, 
namely those who are defrauded and against those who 
have defrauded them. 

The conclusion is inevitable that if Sands, Parker, Nor¬ 
ton, Hannan and Beardsley were co-trustees or cor- 
promoters upon the facts of this case, not one of them is 
liable for the misrepresentation or concealment of the 
other or others. If the law were otherwise it would fur¬ 
nish no safety for innocent persons, as is well illustrated 
in the opinion of the trial Judge (R., 61) : 

“Suppose Sands had obtained a subscriber to 
a one-forty-eighth interest and had either conceal¬ 
ed from such subscriber the fact the land he was 
buying at the rate of $1,300 per acre was in fact 
held under an option at $1,000 per acre, or had 
even told him that $1,300 an acre was its actual 
cost; that Parker, Norton, Beardsley and Han¬ 
nan had obtained subscribers to the remaining 
forty-seven-forty-eighths, each one disclosing to 
the subscriber or subscribers obtained by him that 
while he was paying at the rate of $1,300 per 
acre the land was held under an option at $1,000 
an acre and that tile difference was a commis¬ 
sion or profit of $300 per acre accruing to them¬ 
selves according to the number of acres covered 
by the shares sold by each, upon what principle 
of equity or justice could the holder of the one- 
fortv-eighth interest who had been deceived ask 
that those who had obtained the profit of $300 
per acre from those who had not been deceived, 
but who had fully understood and were entirely 
satisfied with the transaction, should give up their 
profit to the entire syndicate forty-seven-forty- 
eighths of whom could not possibly have any right 
or claim thereto?” 


I have not discussed in this brief the phase of the 
case relating to defendant Parker and the large amount 
of testimony relating to his connection with the trans¬ 
action, as that phase of the testimony will be discussed 
by his counsel. So far as Norton and Hannan are con¬ 
cerned, I contend that no case is made by the com¬ 
plainants against either of them and that as to Norton 
and Hannan the bill should be dismissed with costs 
and the decision of the trial court affirmed. 

Respectfully submitted, 

John H. Patterson, 

Solicitor for Defendants Norton and Hannan . 

Business Address, Pontiac, Michigan. 






